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PREFACE. 


The need that I have felt in practice for a compre¬ 
hensive treatise dealing with the law relating to 
trade unions, in all its various aspects, no less than 
the passing of the Trade Disputes Act 1927, is my 
apology for writing this book. The law with 
regard to trade unions provides ample scope for 
inquiry from the standpoint, not only of ^the 
academic, but also of the practising lawyer. As 
this book is intended to be primarily a text-book 
for the practitioner, a consideration of the historical 
aspects of the law, except where absolutely neces¬ 
sary, has been omitted, my main object being 
to state the law and practice as it exists at the 
present day. 

It has, further, been my aim to make the work as 
comprehensive as possible, and accordingly to deal 
with every relevant statute and every relevant case, 
including Scotch and Irish decisions, which may 
have a material bearing on this branch of the law. 
For this reason such subjects, for example, as 
Restraint of Trade, Strikes and Lock-outs, and 
Conspiracy have been examined at great length. 

If one were to survey trade union law as a whole 
“the law would appear to be conveniently examined 
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in its administrative, contractual, tortious and 
criminal aspects. The administrative side of 
Trade Union Law is dealt with principally in 
such chapters as Registration, Rules, Membership, 
Property, Amalgamation, Dissolution; the posi¬ 
tion of trade unions in relation to the law of 
contract, principally in the chapter on Con¬ 
tracts, and their position in relation to the Law of 
Tort and Crime, principally in the chapters on 
Restraint of Trade and Conspiracy. 

With regard to procedure, in addition to the 
special chapter thereon, points of practice have 
been noted generally throughout the text. 

The effect of the Trade Disputes and Trade 
Unions Act, 1927, moreover, has been examined in 
detail, and particularly in the chapters on Strikes 
and Lock-Outs, Political Objects, and Conspiracy. 

In the Appendix will be found all the material 
regulations, rules, forms, and statutes. 

Lastly, the Index has been carefully prepared 
in order to facilitate references to the text. 

It is hoped that this book will serve as a useful 
guide to a very inti'icate and technical branch of the 
law, and that not only the lawyer but the layman 
as well may derive some assistance therefrom. 

THEO. SOPHIAN. 

2, Pump Court, 

Temple. 

September, 1927. 
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TRADE UNION LAW AND PRACTICE. 


CHAPTER I. 

INTRODUCTION. 

The modern law of trade unions may be regarded as having 
begun in 1871, when the Trade Union Act of 1871 was passed. 
That Act, which may be aptly described as the charter of trade 
unionism, did not, however, in any sense create trade unions. 
Trade unions were in existence and were recognised by the Cjommon 
law for a considerable period of time before, though they did not 
assume their present and modern form until about the eighteenth 
century, when the old system of the fixing of wages by justices 
of the peace, ordained by such statutes as 13 Ric. 2, c. 8, and 
the Statute of Apprentices (5 Eliz. c. 4) (both of which are now 
repealed), became obsolete. 

The expression “ trade union ” appears to have been used from 
early times to denote trade associations, generally in restraint of 
trade, consisting of persons belonging to several trades, the 
expression “ trade club/’ however, being used to denote such an 
association when it consisted merely of persons belonging to a 
single trade; and it is clear that the name “ trade union ” was not 
created by the Legislature for the purposes of the Trade Union 
Acts (a). 

The purposes of these associations were of a varied character, 
and their objects were not necessarily confined to, nor were they 
always, objects in restraint of trade. Sir William Erie, speaking 
in 1869, says in his memorandum on trade union law, which 
was prepared for the purpose of the Royal Commission appointed 

(«) Osborne's Case, (1909) 1 Gh. afc p. 184; (1910) A. C. at p. 95. 

S. 1 
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in 1867: “As the term ‘trade union’ denotes many forms of 
association for various purposes—such as mutual assurance against 
either the accidents of life or the accidents of trade, or such 
as the regulation of the terms of hiring or of the supply of labour 
—it may be well to premise that the term itself affords no indica¬ 
tion in respect of lawfulness. Union by itself is presumed to 
be lawful; the test of unlawfulness lies in the purpose of the 
union.” 

Lord Macnaghten, in Osbornes Case ((1910) A. C. at p. 95), 
thus described the activities of these societies: ‘ 4 It is a matter of 
common knowledge,” the learned judge said, “that many such 
societies were in existence long before the Act of 1871. Generally 
speaking they had two main objects. They were combinations 
for trade purposes and for benevolent purposes as well.” Again, 
Farwell, L.J., when Osborne's Case was before the Court of 
Appeal ((1909) 1 Ch. 163), said (i&. at p. 189): “Prior to the 
passing of the Act of 1871, a trade union, as such, had no legal 
status. It was, speaking generally, an association of wage earners 
for the purpose of improving or maintaining the conditions of 
their employment. It combined the objects of a friendly society 
with those of a trade guild. In the former capacity it gave 
relief to its members when out of work from (sickness or accident, 
or on strike, that is, 4 dispute ’ and 4 unemployed ’ benefits, as they 
have been called, and in the latter capacity it bargained with 
employers on behalf of all its members, and with the influence 
of an united body, for higher wages, shorter hours and the like. 
There was also the further question, in which the masters were 
only indirectly interested, of 4 overlap ’ or 4 encroachment ’ of trade 
on trade, as of the bricklayers and the slaters or the boilermakers 
and the engineers. .These and such as these were the proper 
functions of a trade union in 1871. But both before and after 
that Act, all the individual members of such an association might 
also form themselves into a co-operative society under the Indus¬ 
trial Acts, or a political society or the like, but they would do so 
as individuals, not as a trade union; or they might, if less than 
twenty, trade as partners, but such partnership would be outside 
and independent of their position as a trade union.” 
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It cannot be too strongly emphasized that trade unions are not 
entirely the creatures of statute (particularly of the Act of 1871), 
since when considering the question of what may 'be termed the 
domestic contracts (6) of a trade union, it is very pertinent to 
enquire whether the legality of the union is based solely on the 
provisions of the Act of 1871, as subsequently amended, or 
whether such legality may be established at common law, quite 
independently of statute. 

A trade union might k be a perfectly legal association at common 
law, though in the majority of cases it might be somewhat difficult 
to establish its legality; whether it is legal or illegal depending 
in general on whether or no its objects are in restraint of trade. 

Nor is there any lack of authority on the question. Thus, in 
Gozney v. Bristol Trade and Provident Society ((1909) 1 K. B. 
at p. 915), Cozens-Hardy, M.R., said: “ It is important to observe 
that a trade union might be either a lawful combination or an 
unlawful combination by reason of some one or more of its pur¬ 
poses being in restraint of trade. . . . It is a common mistake 
to suppose that every trade union is, apart from the Act of 1871, 
an unlawful combination.” 

In Amalgamated Society of Bailway Servants v. Osborne 
((1910) A. C. at p. 107), Lord Shaw said: “Long before the 
statutes of 1871 and 1876 were enacted trade unions were things 
in being, the general features of which were familiar to the public 
mind. They were associations of men bound together by common 
interests for common ends. Statute did not set them up, and, 
speaking for myself, I have some hesitation in so construing 
language of statutory recognition as a definition imposing such 
hard and restrictive limits as would cramp the development 
and energies and destroy the natural movement of the living 
organism.” 

Again, in Bussell v. Amalgamated Society of Carpenters and 
Joiners ((1912) A. C. at p. 429), Lord Lorebum, L.C., said: 
“ A trade union is merely an unincorporated society of individuals. 
The designation does not impute illegality. There have been 


(fi) Infra, p. 198. 

1 ( 2 ) 
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many, and probably there may be still some, trade unions lawful 
in every point of view, and not depending for their legality or 
for their immunity on the Act of 1871. This proposition is 
recognised plainly in the definition of a trade union contained 
in the Act of 1876 ” (c). (See also Osborn&s Case , (1910) A. C. 
at p. 95 ( d ).) 

It is usually by reason of its activities and objects being in 
restraint of trade that a trade union is to be regarded at common 
law as an illegal association. An association which is illegal for 
any such reason is not, of course, a criminal association, the 
result of such illegality being that the association suffers from 
certain disabilities, especially in relation to its contracts, its right 
to hold and recover property, &c. It was with the object of 
removing these disabilities to a certain extent, and of preventing 
a trade union, which was illegal at common law by reason of its 
objects being in restraint of trade, from being as it were a caput 
lupinum, that the Trade Union Act, 1871, was passed. It is not 
every trade association, however, that is entitled to the benefits 
conferred by that Act, since that Act expressly defined (in 
sect. 23) what the essentials of a “ trade union/’ for the purposes 
of the Act, were to be, a definition, however, which was subse¬ 
quently modified and extended by sect. 16 of the Trade Union 
Act, 1876, and later by the Trade Union Act, 1913. 

Some of the principal objects with which the Trade Union Act, 
1871, was framed are admirably summarised in the judgment of 
Jessel, M.R., in Rigby v. Comol ((1880), 14 Ch. D. at p. 489). 
“ That Act,” said the learned M.R., “ was framed primarily with 
a view to preventing the treasurers, and secretaries, and officers of 
these societies from robbing them; that was the chief object. It 
was discovered that some of these men, abusing the confidence 
reposed in them, took advantage of the law which made these 
societies illegal by appropriating their fundls and property to 
their own use. That, no doubt, was one of the principal objects, 
and therefore the Act was passed to get at these men. Another 
object was this: there was a great difficulty in suing and getting 

(c) Cf. sect. 16, infra; and see, generally, pp. 52 et seq. 

( d ) Supra, p. 2. 



INTRODUCTION. 


5 


their property from third persons, and one object of the Act was 
to enable these societies to sue in respect of their property, and 
also to enable them to hold property,'such as a house or office, 
but it was not intended that the contracts entered into by the 
members of the society should be made legal contracts inter se, 
so that Courts of justice should interfere to enforce them” (e). 

The effect of the Trade Union Act, 1871, was to place trade 
unions on a proper legal footing, by granting them immunity, 
both for civil and criminal purposes, from the consequences that 
otherwise would have ensued by reason of their purposes being in 
restraint of trade. (Cf. sect. 2; sect. 3.) 

Having done so, the Act of 1871 proceeds to deal with what 
may be regarded as the administrative side of trade union law, 
with such matters, for example, as their constitution, registration 
and powers, including especially their powers in respect of what 
may be termed inter-domestic contracts, such contracts for the 
most part being rendered unenforceable by the Courts. (Cf. 
sect. 4.) , \ 

The Act of 1871 was subsequently amended by the Trade 
Union Act, 1876, these amendments being chiefly concerned with 
certain aspects of the “administrative” law relating to trade 
unions, e.g., registration, change of name, dissolution, member¬ 
ship, power to hold property, &c. 

In 1913 the Trade Union Acts were amended again by the 
Trade Union Act, 1913, which was passed as a consequence of 
the Osborne Case ((1910) A. C. 87). This Act freed trade unions 
from the restrictions to which they would otherwise have been 
subject, in being unable to pursue other objects than “ statutory 
objects” (cf. sects. 1 and 2), and introduced statutory provisions 
regulating the power of trade unions to apply their funds for 
certain political purposes. (Sects. 3—6.) 

In 1917 the Trade Union (Amalgamation) Act, 1917, a short 
Act, which, as its title denotes, deals with the amalgamation of 
trade unions, was passed. 

(<?) Cf. also Shanks v. United Operative Masons* Association (1874), I. R. 
at p. 825; Howden v. Yorkshire Miners* Association, (1903) 1 K. B. at 
p. 325; Russell*s Case, (1912) A. 0. atp. 440. 
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If one were strictly following the chronological sequence of the 
legislation affecting trade unions, it would have been necessary 
to mention at an earlier stage the Conspiracy and Protection of 
Property Act, 1875, and the Trade Disputes Act, 1906. These 
Acts, however, may, together with the Trade Disputes and Trade 
Unions Act, 1927, be conveniently grouped together, since they 
deal with the criminal and tortious aspects of the law relating to 
trade unions. 

The Conspiracy and Protection of Property Act, 1875, deals 
expressly with criminal conspiracy, but inasmuch as criminal and 
civil conspiracy are fundamentally the s£me, the provisions of 
that Act must not be lost sight of when considering whether an 
action for damages for conspiracy will lie. 

The Conspiracy, &c. Act, 1875, after laying down the general 
proposition that a combination to do or procure an act in con¬ 
templation or furtherance of a trade dispute is not to amount to 
a criminal conspiracy if such act would not be a crime when done 
by one person (sect. 3), proceeds to qualify that general proposi¬ 
tion by a series of qualifications (sect. 3; sect. 4; sect. 5; sect. 7), 
and it thereby creates various offences which may be triable sum¬ 
marily or on indictment. The most important and difficult 
provision in the Act is sect. 7, which deals with intimidation, 
annoyance, violence, &c. 

To some extent the Trade Disputes Act, 1906, may be regarded 
as the “ civil ” counterpart of the Conspiracy, &c. Act, 1875. The 
Trade Disputes Act of 1906 provides in sect. 1 that an act done 
in pursuance of an agreement or combination, if done in contem¬ 
plation or furtherance of a trade dispute, is not to be actionable 
unless the act if done without any such agreement or combination 
would be actionable, and in sect. 3, that an act done in contem¬ 
plation or furtherance of a trade dispute, is not to be actionable 
on the ground only that it induces some other person to break a 
contract of employment, or that it interferes with his trade, 
business, employment, or right to dispose of his capital or labour. 

The Act, moreover, in sect. 2, amends the law as to “ picketing ” 
previously contained in sect. 7 of the Conspiracy, &c. Act, 1875. 

The Act of 1906 further contains a provision of great con- 
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stitutional importance, i.e., sect. 4, which has the effect of placing 
trade unions for some purposes above the law. 

The law contained in the Conspiracy, &c. Act, 1875, and the 
Trade Disputes Act, 1906, has again been altered by the Trade 
Disputes and Trade Union Act, 1927, which was passed as a result 
of the general strike which took place in May, 1926. The main 
principles and objects of that Act may best be expressed in the 
words of the Attorney-General when moving the second reading 
of the Bill. They are:—(1) That a general strike is illegal, and 
no man shall be penalised for refusing to take part in it; (2) that 
intimidation is illegal,* and no man shall be compelled by threats 
to abstain >from work against his will; (3) that no man shall be 
compelled to subscribe to the funds of any political party unless 
he so desires; and (4) that any person entering the established 
Civil Service must give his undivided allegiance to the State. 

With these objects and principles in view, the Act proceeds to 
declare as being illegal strikes and lock-outs which are designed 
or calculated to coerce the Government either directly or indirectly, 
or by inflicting hardship upon the community, and which have 
any object other than or in addition to the furtherance of a 
trade dispute within the trade or industry in which the strikers 
are engaged. (Sect. 1.) The Act further contains ancillary 
provisions for protecting persons refusing to take part in such 
illegal strikes or lock-outs, and for preventing intimidation, &c. 
[in this last respect amending the previous law thereon] (sects. 2 
and 3), and for restraining the application of the funds of a trade 
union in support of strikes which are declared illegal by sect. 1 
of the Act. 

The Act further (by sect. 6 (4)) extends the restrictions pre¬ 
viously imposed on the general proposition contained in sect. 3 
of the Conspiracy, &c. Act, 1875. 

With regard to membership of trade unions the Act, by sect. 5, 
imposes restrictions on Civil Servants. Civil Servants are not 
prevented from being members of an union, but suoh an union 
must be confined to members of the Civil Service, and it must not 
be affiliated to any outside organisation, trade union or political 
party. Further, sect. 6 of the Act is aimed at preventing local or 
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other public authorities from giving preference to members of 
trade unions in selecting employees or in entering into contracts. 

With regard to the political fund, the Act (by sect. 4) abolishes 
the principle of contracting-out, which hitherto prevailed, and 
substitutes therefor the principle of contracting-in. 

Apart from the above Acts, which may be regarded as the 
principal Acts affecting trade unions, there are a number of other 
statutory enactments which have a material bearing on trade 
union law, as, for example, the Provident ^Nominations and Small 
Intestacies Act, 1883; the Friendly Societies Acts; the Library 
Offences Act, 1878; the Companies Act, 1908; the Assurance 
Companies Act, 1909; the Law of Property Act, 1925, &c. All 
these various enactments will be dealt with below in their appro¬ 
priate places. 
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CHAPTER II. 

RESTRAINT OF TRADE. 

Since the legality of a trade union at common law depends, for 
all practical purposes, on whether or not its objects are in restraint 
of trade, and since the question of restraint of trade dominates to 
a large extent the whole subject of the freedom from the dis¬ 
abilities to which trade unions, whose objects were in restraint of 
trade, would, but for the Trade Union Acts, be otherwise subject, 
a brief summary of the law with regard to restraint of trade, in 
so far as it affects trade unions, may usefully be given. 

To begin with, the point should be emphasized that by restraint 
of trade is not only meant such restraint which affects the trade 
of traders, but also such restraint which affects workers in the 
disposition of their labour (/). Competition in labour is in all 
essentials analogous to competition in trade, and the same prin¬ 
ciples apply (^f). 

The decision of the House of Lords in Nordenfeldt v. Maxim - 
Nordenfeldt Guns and Ammunition Co. ((1894) A. C. 535), may 
be regarded as the point where a historical survey of the old 
law as to restraint of trade might aptly end, and a review of the 
modern doctrine as to restraint aptly begin. 

According to the old doctrine, a distinction was drawn between 
general and partial restraints, and while general restraints were 
regarded as being necessarily void, partial restraints, if they were 
reasonable and were imposed for consideration, were in some cases 
held to be good. In Mitchell v. Reynolds (1 P. Wms. 181; 
1 Sm. L. C. (12th ed.) p. 458), which is one of the leading cases 
on the question of restraint of trade, at any rate as far as the old 

(/) Cf. Allen v. Flood, (1898) A. G. at pp. 35, 36. 

(g) Per Lord Shand, ib ., at p. 164. 
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doctrines are concerned ( h ), it was held that a bond to restrain 
a person from trading in a particular place, if made upon a reason¬ 
able consideration, might be good, but not a bond which was made 
upon no reasonable consideration at all, or which restrained a 
person from trading at all. 

According to the old doctrine, a distinction was drawn between 
restraints limited as to space and restraints limited as to time (i). 
As far back as the year 1414, it was held in Dier's Case ((1414), 
2 Hen. 5, fol. 5, pi. 26), that a restraint which was not limited 
as to space was necessarily void, even though it was limited as to 
time. The old law is thus reviewed by Lord Macnaghten in 
Nordenfeldt's Case (Jc) ((1894) A. C. at p. 564): “ In the age of 
Queen Elizabeth all (l) restraints of trade, whatever they were, 
general or partial, Wjere thought to be contrary to public policy, 
and therefore void.” (Colgate v. Bc&helor, Cro. Eliz. 872.) 
“In time, however, it was found that a rule so rigid and far- 
reaching must seriously interfere with transactions of everyday 
occurrence ... so the rule was relaxed. It was relaxed as far 
as the exigencies of trade for the time being required gradually 
and not without difficulty, until it came to be recognised that 
all partial restraints might be good, although it was thought 
that general restraints, that is restraints of general application, 
extended throughout the kingdom” (m). 


(A) The judgment of Parke, C.J., in Mitchell v. Reynolds, was declared by- 
Lord Shaw in Morris v. Saxelby, (1916) 1 A. C. at p. 717, to be i( among, all 
the decisions [still] the most outstanding and helpful authority.” 

( i ) A restraint indefinite as to time is not necessarily bad: Wallis v. Ray, 
2 M. & W. 273; Hitchcock v. Coker, 6 Ad. & E. 438; Haynes v. Domktn,,* 
(1899) 2 Oh. 13. 

( k ) See ala o Nordenfeldt's Case, (1893) 1 Gh. at pp. 651, 654; (1894) A. O. 
at p. 554; see also per Lord Parker in A.-G. v. Adelaide Steamship Co ., (1913) 
A. C. at p. 794. 

(V) Sed qu, 

(m) The law does not appear to have been very clear as to limits of space 
for the purpose of determining whether a restraint was general or not, i.e., 
whether it extended to the whole or to part of, or to places outside the United 
Kingdom. See, e.g ., Horner v. Graves (1831), 7 Bing. 731; Price v. Green 
(1847). 6 M. & W. 346— “ London and 600 miles”; Leather Cloth Co . v. 
Loraont (1869), L. R. 9 Eq. 345 —“ any part of Europe ”; Harms v. Parsons, 
32 Beav. 328 — t( England ”; Jones v. Lees (1856), 1 H. & N.—“ England." 
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During the latter half of the nineteenth century, however, 
doubts began to be expressed as to the correctness of the distinction 
between general and partial restraints (n), until the distinction was 
finally repudiated by the House of Lords in Nordenfeldt's Case 
((1894) A. C. 535). 


Modern Principle. 

According to the modem view of the doctrine of restraint, a 
restraint may be quite valid provided that there is consideration, 
and provided the restraint is reasonable (o) from the standpoint 
of the covenantor and covenantee as well as the public. The 
modern principle is thus expressed by Lord Macnaghten in his 
judgment in Nordenfeldt's Case ( ib . at p. 565): “The true view 
at the present time is this: The public have an interest in every 
person’s carrying on his trade freely; so has the individual. All 
interference with individual liberty of action in trading, and all 
restraints of trade of themselves, if there is nothing more, are 
contrary to public policy and therefore void. That is the general 
rule. But there are exceptions; restraints of trade and inter¬ 
ference with individual liberty of action may be justified by the 
special circumstances of a particular case. It is a sufficient 
justification if the restriction is reasonable—reasonable that is in 
reference to the interests of the parties concerned, and reasonable 
in {reference to the interests of the public, so framed and iso 
guarded as to afford adequate protection to the party in whose 
favour it is imposed, while at the same time it is in no way 
injurious to the public’’ (p). 

On the subject of “ public policy ” it may be useful to quote the 


(») See, for example, Rousillon v. Rousill&n (1880), 14 Ch. D. 351, at 
pp. 360—369. 

(o). This test of reasonableness may further vary according to the relationship 
between the parties, vendor and purchaser, employer and employee, &c. 

A discussion of these principles, however, does not appear material for the 
purposes of trade union law. 

( [p ) This appears to have been adapted from the judgment of Tindal, C.J., 
in Horner v. Graves , 7 Bing. 735. See A.-G. v. Australia S.8. Co.> (1913) 
A. C. at p. 794. 
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following dicta of James, V.-C., in Leather Cloth Co. v. Lorsont 
((1869), L. R. 9 Eq. at 343), since they were approved by Lord 
Atkinson in Morris v. Saxelby ((1916) A. C. at pp. 700,701), and 
by Lord Finlay in McEllistrim's Case ((1919) A. C. at p. 571). 
“All the cases,” said James, V.-C., “when they come to be 
examined, seem to establish the principle that all restraints upon 
trade are bad as being in violation of public policy (g), unless 
they are natural, and not unreasonable for the protection of the 
parties in dealing legally with some subject-matter of contract. 
The principle is this: Public policy requires that every man shall 
be at liberty to work for himself, and shall not be at liberty to 
deprive himself or the State of his labour, skill or talents by any 
contract that he enters into. On the other hand, public policy 
requires that when a man has by skill, or by any other means, 
obtained something which he wants to sell, he should be at liberty 
to sell it in the most advantageous way in the market, and in order 
to enable him to sell it advantageously in the market, it is neces¬ 
sary that he should be able to preclude himself from entering 
into competition with the purchaser. In such a case the same 
public policy that enables him to do that does not restrain him 
from alienating that which he wants to alienate, and therefore 
enables him to enter into any stipulation, however restrictive it 
is, provided that restriction in the judgment of the Court is 
not unreasonable, having regard to the subject-matter of the 
contract” (r). 

The fact that a restraint might inflict some injury on the public 
will not necessarily render it void, and it would seem that every 
restraint must have this effect. Thus in Russell's Case ((1912) 
A. C. at p. 430), Lord Macnaghtem said: “ It is not every restraint 
of trade that is unlawful. But I cannot doubt that restraint of 
trade which is unreasonable, offensive and destructive of individual 
liberty is unlawful.” Again, in A.-G. of Australia v. Adelaide 
Steamship Co. ((1913) A. C. at p. 795), Lord Parker, in delivering 

(g) See, as to this, Mills v. Dwifctm, (1891) 1 Ch. at p. 586; see also 
infra. ’ 

( r ) Cf. also per Lord Parker in A.-G. of Australia v. Adelaide 8.S. Co., 
(1913) A. C.. at p. 295. 
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the judgment of the Privy Council, said: “The existing law on 
the point is laid down in the case of Nordenfeldt v. Maxim-Nor - 
denfeldt Co. {supra) (s). For a contract in restraint of trade to 
be enforceable in a Court of law or equity the restraint, whether 
it be a partial or a general restraint, must, to use the language 
of Lord Macnaghten, evidently adapted from that of Tindal, 
C.J., in Horner v. Graves ((1831), 7 Bing. 735), be reasonable 
both in reference to the interests of the contracting parties and 
in reference to the interests of the public, so framed and so guarded 
as to afford adequate protection to the party in whose favour it 
is imposed, while at the same time it is in no way injurious to 
the public. Their Lordships are not aware of any case in which 
a restraint, though reasonable in the interests of the parties, has 
been held unenforceable because it involved some injury to the 
public ” (■ t ). 

It might incidentally be noted that where an agreement is in 
restraint of trade by reason of the fact that it unreasonably 
restrains one of the parties thereto, there is apparently nothing to 
prevent the other party, who derives a benefit therefrom, from 
setting up the illegality of the restraint. (See per Scrutton, L.J., 
in Evans v. Heathcote , (1918) 1 K. B. at pp. 433, 434.) 

The concluding words in the above passage from the judgment 
of Lord Parker in A.-G. of Australia v. Adelaide S.S. Co. must 
not be understood as meaning that both the tests of reasonableness 
(i.e., between the parties, and also as far as the public is concerned) 
are not still in existence («). It is necessary, in other words, that 

(s) Also approved by the House of Lords in Mason v. Provident Clothing 
and Supply Co., (1913) A. C. at p. 733; Morris v. Saxelby, (1916) 1 A. C. 
688 at p. 699. 

(/) Cf. also per Farwell, L. J., in Russell’s Case, (1912) A. O. at p. 520 sq.; 
and per Scrutton, L.J., in Evans v. Heathcote, (1918) 1 K. B. at pp. 433, 434. 

(u) Per Birkenhead, L.C., in McEllistrim's Case, (1924) A. C. at p. 563. 
In this case the effect of the rules was such that a member, if he joined the 
association young enough and lived long enough, would in all probability 
have .been precluded from selling milk to any creamery other than that of 
the association, or to any person who sold milk or manufactured butter for 
sale. (Jb., at p. 564.) The House of Lords held that the rules in question 
imposed on members a greater restraint than was reasonably necessary, and 
that therefore they were illegal. 
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the contract should be both (a) reasonable as between the parties 
and also (b) consistent with the interests of the public. ( McEllis - 
trim's Case , (1924) A. C. at p. 562.) 

The dicta (referred to above) of Lord Macnaghten in Norden - 
feldt's Case, were thus explained by Lord Atkinson in Morris v. 
Saxelby ((1916) A. C. at p. 700). “If it be assumed,” said the 
noble lord, “as I think it must be, that no person has an abstract 
right to be protected against competition per se in his trade or 
business, then the meaning of the entire passage would appear to 
me to be this. If the restraint affords to the person in whose 
favour it is imposed nothing more than reasonable protection 
against something which he is entitled to be protected against, 
then as between the parties concerned the restraint is to be held 
to be reasonable in reference to their respective interests, but not¬ 
withstanding that the restraint may still be held to be injurious 
to the public, and therefore void, the onus of establishing to the 
satisfaction of the judge who tries the case facts and circumstances 
which show that the restraint is of the reasonable character above 
mentioned resting upon the person alleging that it is of that 
character, and the onus of showing that notwithstanding that it 
is of that character, it is nevertheless injurious to the public, and 
therefore void, resting in like manner on the party alleging the 
latter” ( x ). 

These dicta, as also the dicta of Lord Parker in the same case 
( Morris v. Saxelby ), therefore support the conclusion of law arrived 
at in Mitchell v. Reynolds (1 Sm. L. C. (12th ed.) p. 458) with 
regard to the question of onus of proof. Parke, C.J., in Mitchell 
v. Reynolds , concludes his judgment by saying (1 Sm. L. C. at 
p. 467): “In all restraints of trade where nothing more appears 
the law presumes them bad!; but if the circumstances are set 
forth that presumption is excluded, and the Court is to judge of 
those circumstances and determine accordingly, and if upon 
them it appears to be a just and honest contract, it ought to be 
maintained.” 

(a?) See also judgment of Lord Parker, ib at pp. 706—708; Attwood v. 
Lament, (1920) 3 K. B. 520, at p. 587; McEllistrim’s Case, (1919) A. O. 
at p. 572. 
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Where the rules or the objects of a trade union are ex facie 
illegal as being in unreasonable restraint of trade, it would appear 
that the Courts will take notice of the' illegality, even though 
illegality is not pleaded or otherwise raised, but if the question 
of illegality depends upon the surrounding circumstances the 
Court, it seems, will not entertain it unless it is specifically raised 
in the pleadings. (See N. W. Salt Co. v. Electrolytic Alkali 
Co., Ltd. ((1914) A. C. 461, 469, 477 (y).) 

The dicta of Lord Atkinson in Morris v. Saxelby (quoted 
above) with regard to the question of onus of proof, and of Parke, 
C.J., in Mitchell v. Reynolds (also quoted above), as also the 
cases of N. W. Salt Co. v. Electrolytic Alkali Co., Ltd. (supra), 
and Rawlings v. General Trading Co. ((1921) 1 K. B. 635), 
appear to be at variance with the opinion of Lindley, L.J., in 
Swaine v. Wilson (24 Q. B. D. at pp. 259, 260), and of Cozens- 
Hardy, M.R., and Fletcher Moulton, L.J., in Osborne's Case 
((1911) 1 Ch. at pp. 553, 556), to the effect apparently that the 
illegality of an association by reason of its objects, &c. being in 
restraint of trade is not to be presumed, but must be established 
by those who rely on it (z). The dicta in these two latter cases 
appear to follow the old rule as to the question of burden of proof 
laid down in Tallis v. Tallis ((1853), 1 E. & P. 391, 412), in 
which case it was held that the onus lay with the covenantor to 
show that the restraint was invalid, and it is doubtful if they can 
any longer be regarded as sound. On the other hand, these dicta 
may be explained as laying down merely the general proposition 
that the burden of proving illegality must, according to the 
ordinary rules of evidence, rest on those who assert it, but once a 
prima facie case of illegality is made out the burden, it is sub¬ 
mitted, will shift. 

(y) In this case, however, the point arose in connection with a contract: 
cf. also Rawlings v. General Trading Co., (1921) 1 K. B. 635. For an instance 
of the application of the above principle, cf. Evans v. Heathcote , (1918) 1 
K. B. 418, at p. 433. 

( z ) Cf. also H. v. Stainer , L. R. 1 O. C. R. 230; Hilton v. Eckersley, 
6 E. & B. 47, at p. 58; Tallis v. Tallis (1853), 1 E. & B. 391, 412; Mills v. 
Dunham, (1891) 1 Ch. at pp. 586, 587; Moenich v. Fenestre, 61 L. J. Ch. 
at p. 740. 
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In determining whether an association is legal or illegal, it 
will be necessary to examine the purposes f or which the association 
has been formed, and the means whereby it proposes to effect those 
purposes. Even if either of these be illegal, it will not necessarily 
follow that the association is illegal, but it will then be necessary 
to enquire carefully into the nature of the illegality, and to see 
whether it is such as to taint the whole constitution of the society 
and to make it an illegal society. (Per Fletcher Moulton, L.J., 
in Gozney's Case , (1909) 1 K. B. at p. 919.) 

In Swaine v. Wilson (a) ((1889), 24 Q. B. D. 252,257), it was 
held that where the general and fundamental objects of an 
association are legal, the fact that some of the rules of the associa¬ 
tion are illegal as being in restraint of trade would not necessarily 
render the association an illegal one, although, of course, such 
rules as were in fact illegal would not be enforced by the 
Courts (6). Such illegal rules must not, however, extend beyond 
what is reasonably necessary for the purpose (c ). Where, however, 
the main purpose of the society is such that a member can hardly 
avail himself of it without bringing into operation the purposes 
of the society which are in restraint of trade, the society would, 
it seems, be unlawful. (See per Keimedy, J., in Burke v. 
Amalgamated Society of Dyers , (1906) 2 K. B. at p. 590, in 
which case the Court was of opinion that there could be no 
severance.) 

If the object of a society is illegal, so that any stipulation made 
by the rules in favour of a member would come into operation in 
consequence of his assisting in the illegal object of the society, 
then no such stipulation will be enforceable, (lb. at p. 237.) 
As Lord Esher pointed out in Swaine v. Wilson (ib. at pp. 256, 
257): “ If for instance a society were formed the object of which 

(a) Contrast Old v. Robson, 59 L. J. M. O. 41, and note the observations 
thereon of Kennedy, J., in Burke’s Case, (1906) 2 K. B. at p. 590. 

(b) See also Hornby v. Close (1867), L. R. 2 Q. B. at pp. 158, 159; Collins 
v. Locke (1879), 4 A. C. 674; Gomey’s Case, (1909) 1 K. B. at pp. 916,925; 
Osborne’s Case, (1911) 1 Oh. at p. 553; Burke v. Amalgatnaterf .Societies of 
fryers, (1906) 2 K. B. 583, at p. 590. ‘ 

(c) Tallis v. Tallis, 1 E. & B. 391; Swaine v. Wilson, supra; Collins v. 
Locke, supra. 
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was the commission of criminal acts, and there was a stipulation 
in favour of members that if they assisted the society in this 
object, when they became old or met with accidents, they should 
receive payment, the Courts obviously would not enforce such 
a stipulation. If the objects of the society were illegal, though 
not actually criminal, the same consequences would follow.” 

Again, Lindley, L.J.,says in Stvaine v. Wilson (24 Ch. D. at 
p. 260): “The general proposition that every society which has 
rules in restraint of trade is unlawful, i.e., criminal, and that its 
members are punishable at common law, was denied by the Court 
in 1Reg. v. Stainer (L. R. 1 C. C. R. 230), and cannot be sup¬ 
ported. See also Hilton v. Eckersley (6 E. & B. 47, p. 58), and 
Hornby v. Close (L. R. 2 Q. B. 153); per Patterson, J., in 
Price v. Green (16 M. & W. 346, at p. 353). Such societies are 
not necessarily indictable as nuisances or as conspiracies, and 
their rules, although in restraint of trade, are not necessarily 
unlawful in any criminal sense. Whether such rules can be 
enforced by civil legal proceedings is quite another matter, and 
depends mainly on the reasonableness of the rules. But even if 
some rules of a society cannot be enforced, it by no means follows 
that other rules of the same society cannot. Collins v. Locke 
(4 A. C. 674) is a clear authority to that effect, if authority be 
wanted for so reasonable a proposition. No doubt if the real 
object of the society were unduly to fetter trade, its rules might 
all be tainted by the vice of the object, and none of the rules 
might be enforceable.” Again, Lord Macnaghten says in 
Russell's Case ((1912) A. C. 430): “It is not every restraint of 
trade that is unlawful. But I cannot doubt that restraint of 
trade which is unreasonable, oppressive and destructive of indi¬ 
vidual liberty is unlawful.” 

In determining the validity or invalidity of an association the 
Court is not confined to a consideration of the main objects of 
the association. In Gozney's Case ((1909) 1 K. B. at p. 921) 
Fletcher Moulton, L.J., said: “ So soon as it is clear that one of 
the objects of a society is a separate and distinct object, and that 
it is carried out independently, no question /of its order or import¬ 
ance can have any legal bearing or effect. For all legal purposes 
s. 2 
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such objects are co-ordinate. They possess the same status. It 
may be different in cases where one is ancillary and subordinate 
to another, and is solely for the purpose of more effectively 
accomplishing it. The Court may then take the latter as the real 
or main object, and consider with regard to the other whether it 
so alters the primary object of the society as to affect its legal 
status. But no such question can come in where the objects are 
independent and therefore co-ordinate.” Where, therefore, there 
are separate and independent objects, each object must be con¬ 
sidered “co-ordinately” in determining whether the association 
is legal or illegal. 

Where some of the rules of a trade union are lawful and some 
are unlawful, as, for example, by being inextricably mixed up, 
the union will ceteris paribus be held to be an illegal association. 
(Cullen v. Ebvin , 20 T. L. R. 490.) Reference may also be 
made on this point to the observations of Pickford, J., as he then 
was, in Thomas v. Portsmouth “ J..” &c. ((1912), 28 T. L. R. 
372). Referring to the rules of the association in that case, the 
learned judge said ( ib . at p. 373): “There were many rules, no 
doubt, which only dealt with benefits, and if they could have been 
read apart from the others there might have been ground for 
saying that the association was not illegal; but as by the breach 
of a rule in restraint of trade a member was liable to expulsion 
and loss of benefits, the rules were all so connected together that 
they could not be divided ” (d). 

On the question of separability it is also material to note that 
where there is a massing of funds so that the segregation thereof 
into funds for the promotion of legal objects on the one hand, and 
funds for the promotion of illegal objects, is prevented, or where 
the power of fine, expulsion, suspension, (fee. is such as to take 
no stock of distinctions between one object of the society and 
another, or to have a cumulative and complete effect with regard 
to the contributions of the members as a whole, it will be impos¬ 
sible to sever the legal from the illegal objects, and the association 
will presumably be regarded as illegal. (See per Lord Shaw in 
RusselVs Case, (1912) A. C. at p. 436 (e).) 

(d) See also per Wills, J., in Old v. Hobson, 6 T. L. R. at p. 152. 

(«) See also ib. at p. 442; (1910) 1 K. B. 523, 524. 



19 


RESTRAINT OF TRADE. 

Where there are separate funds exclusively reserved for legal 
and illegal objects respectively, it may of course be possible to 
sever the legal from the illegal rules. (Russell's Case , (1910) 1 

K. B. 518 et seq .) 

Although subsidiary rules which are illegal may, in certain 
circumstances, be disregarded, yet they may, on the other hand, 
have to be considered, especially if they affect the main object of 
the association. With regard to this question of the consideration 
of the subsidiary rules of an association, the observations of 
Vaughan Williams, L.J., in Russell v. Amalgamated Society of 
Carpenters and Joiners ((1910) 1 K. B. at p. 516) may be 
quoted with advantage. “I quite recognize/’ said the learned 

L. J., “that there may in such cases sometimes be subsidiary, 
rules, not affecting the main object of an association, which may 
be more or less in restraint of trade, and yet not prevent the other 
rules of the association, which are free from that objection, from 
being enforced. In my opinion, however, this is a proposition 
which only applies to rules which do not go to the main object 
of the association. If one finds rules which really by their 
character indicate the object of an association, and the object so 
indicated is in its nature, or by reason of the manner in which it 
is to be worked out, inconsistent with the public interest, I think 
that one is bound to hold that the character of such rules, taken 
as a whole, is such as to preclude a Court from giving effect to 
individual rules here and there amongst them which, taken by 
themselves, might be unobjectionable” (/). 

This principle (of Russell's Case ) was thus explained by Cole¬ 
ridge, J., in Mudd v. General Union of Operative Carpenters and 
Joiners (26 T. L. B,. 518, at p. 519). “If the objects of a 
trade union are in any substantial sense illegal, the whole trade 
union is an illegal association, and none of its rules can be 
enforced. On the other hand, if the objects of the trade union 
be in the main legal, the fact of the existence of a rule or rules 
which disclose an illegal purpose, if such rule or rules are not 
in regard to a main object of the society, will not make the 

(/) See also ib . at pp. 518, 523, 524; Cullen v. Elwin, 20 T. L. R. at 
pp. 491, 492.. 

2 ( 2 ) • 
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whole eociety illegal.” Coleridge, J., further observed (ib. at 
p. 519): “I think that when all parties have agreed to be bound 
by, and have acted on certain rules, it must be very clearly shown 
that the rules having an illegal tendency are a main feature of the 
trade union before they can render unenforceable the harmless 
rules. If I could have found that the rules having an illegal 
purpose were not a main feature of the rules in general, I should 
have been disposed to hold that I was not bound, but as it is, I 
consider that I am bound by the decision in Russell v. Amalga¬ 
mated Society of Carpenters and Joiners ” (supra). 

Such, then, are the tests to be applied in order to determine 
whether the association is an illegal association at common law. 
This question of legality or illegality, which is one of fact (g), 
will depend upon the rules of the association, the construction of 
which is a matter for the judge and not for the jury ( [h ), as well 
as upon the objects of the association (i) . Moreover, it should 
be observed that if the rules are ambiguous illegality is not to be 
presumed. As Buckley, L.J., said in Osbornes Case ((1911) 
1 Ch. at p. 572): “A society is not to be found illegal by reason 
of difficulties in interpreting the rules, but by finding in suffi¬ 
ciently plain language that there are in the rules provisions so in 
restraint of trade as to render the society illegal at common law.” 
In construing the rules, evidence as to the mode in which the rules 
have been in practice applied is irrelevant (7c), but evidence may 
be adduced to show whether the restrictions that are in fact 
imposed on trade are reasonable in the circumstances (l). It is 
true that in Farrer v. Close (L. R. 4 K. B. 602) ( m ), two mem- 


(g) Cullen v. Elwin, 20 T. L. R. at p. 491. 

(A) Russell’s Case, (1910) 1 K. B. at p. 5,21; Osborne’s Case, (1911) 1 

Ch. at p. 556. 

(t) Chamberlain’s Wharf, Ltd. v. Smith, (1900) 2 Ch. at p. 611, where the 
Master of the Rolls said: “ We are not bound by either the preliminary state¬ 
ment of the objects, or by the rules taken separately; we must look at the 
two together in order to see what the real objects and scope of the associa¬ 
tion is.” Cf. also Farrer v. Close, L. R. 4 Q. B. at p. 618. 

(Jc) Russell’s Case, (1910) 1 K. B*. p. 522; Farrer v. Close, ib. at p. 618. 

(2) Leng # Co. v. Andrews, (1909) 1 Ch. 763, at p. 770; Russell’s Case, 

(1910) 1 K. B. at pp. 521, 522. 

( m) See also ib. at pp. 606, 607, 610, 618. 
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bers of the Court took into consideration the practice and conduct 
of the association as well, but in Russell's Case ((1910) 1 K. B. 
at p. 525) (ft), Farwell, L.J., disapproved of this course. It 
w r ould appear to be otherwise, however, if the rules are merely a 
cloak for an illegal object (o). Thus in Farrer v. Close (L. R. 
4 Q. B. at p. 610), Hannen, J., said: “Undoubtedly, if the 
printed rules are not the real rules of the association, and if the 
society, under the pretence of being a benevolent institution, is 
really a scheme, in whole or in part, designed for the encourage¬ 
ment and support of illegal strikes, the society must be deemed 
to be established for an illegal purpose/’ 

Rules, the object of which is to prevent the funds of the society 
from being drained by payments to members who can get work 
on normal terms, but prefer to be idle, are valid. It was on this 
ground (viz., protection of its funds) that Fletcher Moulton, L.J., 
considered a rule valid which forbade relief to be given to members 
who were offered work at normal terms but refused the same, 
except in cases where the post offered belonged to a workman who 
was fighting for better conditions. This exception, the learned 
judge pointed out, was a reasonable one, aimed at protecting 
the funds of the association, since a member who accepted work 
in such circumstances would injure his chances of securing em¬ 
ployment in the future, and thus become a permanent burden to 
his union. ( Gozney's Case, (1909) 1 K. B. at pp. 920, 921.) 
Reference may also be made to the observations of Lindley, L.J., 
in Swaine v. Wilson ((1889), 24 Q. B. D. at p. 261). ‘‘Rules 
made for the bond fide purpose of protecting the funds of the 
society from claims which can be avoided by reasonable care and 
management will not be invalid on the ground that they are in 
restraint of trade, provided the rules are not unduly oppressive 
or obviously detrimental to the public. To render rules for the 
above purposes invalid it must be clearly shown that they go 


(») See ulludd’s Case (1910), 26 T. L. R. at p. 518, where Coleridge, J., 
expressed the opinion that such evidence was not admissible; and Osborne’s 
Case, (1911) 1 Gh. 553, where the point was referred to by the Master of 
the Rolls, but no opinion was expressed thereon. 

(o) Farrer v. Close, L. R. 4 Q. B. at pp. 610, 618. 
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beyond what is necessary for those purposes. (See Tallis v. 
Tallis, 1 E. & B. 391.) These observations apply to rules made 
bond fide for the purpose of protecting the funds of the society 
from the claims of members who are out of work by their own 
fault; and to rules made bond fide for the purpose of protecting 
the funds from claims which will be made if one member in work 
seeks to displace another who is himself in work; and to rules 
made bond fide for the purpose of enabling members out of work 
and on the funds to obtain work and relieve the funds.” 

Rules which attempt to interfere with the freedom of the mem¬ 
bers, or to the contracts they may think proper to make with their 
employers, or to restrain in any manner the free exercise of their 
own will and discretion in regard to their calling, are unlawful. 
(Per Hayes, J., in Farrer v. Close , L. R. 4 Q. B. at p. 615; 
cf. also per Pickford, J., in Thomas v. Portsmouth “ A.” dc., 
28 T. L. R. at p. 373.) 

In Hilton v. Eckersley ( p ) ((1856), 6 E. & B. 47), certain mill- 
owners in Lancashire, in order to cope with adverse conditions, 
had bound themselves “to carry on, or wholly or partially to 
suspend the carrying on, of their work, in conformity with the 
will of the majority.” This was held to be in restraint of trade, 
because, in the language of Alderson, B., “the bond was framed 
to enforce a contract by which the obligors agree to carry on their 
trade, not freely as they ought to do, but in conformity to the 
will of the others, and this, not being for a good consideration, is 
contrary to the public policy.” Such an agreement would appear, 
however, merely to be void and unenforceable, and not illegal, 
so as to enable an outsider to plead its illegality, at any rate, so 
long as the parties to the agreement were willing to act upon it, 
and continued to do so. (See per Lord Watson in the Mogul 
Steamship Case , (1892) A. C. at p. 42 (#).) 


(p) Cf. also TJrmston v. Whitelegg Bros., 63 L. T. R. 456—agreement not 
to sell mineral water below certain price, or such price as might be fixed; by 
a committee, held illegal. Contrast Cade v. Daly, (1910) 1 I. R. 306, which 
however cannfot be regarded as correct. 

(?) Cf. also ib. at pp. 42, 46, 58. 
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In Hornby v. Close (r) ((1867), L. R. 2 K. B. 153), it was* 
held that it was illegal for workmen to bind themselves not to 
seek work at a shop where disputes connected with their trade had 
arisen, or not to encourage or to instruct a labourer contrary to 
the rules of their society, or not to use their influence to procure 
employment for non-members, and that a society whose rules 
were designed to enforce such purposes was illegal. 

In so far, however, as that case decided that an association 
formed for the purpose of giving support to strikers was illegal, 
it must be regarded as erroneous. (See infra, p. 27.) 

In Sayer v. Amalgamated Society of Carpenters and Joiners 
((1902), 19 T. L. R. 123), the objects of the society were, inter 
alia, to raise funds for the advancement, protection and organisa¬ 
tion of trade, and the rules provided, inter alia, that in the event 
of any great struggle between capital and labour, the executive 
committee were to take a vote of the whole of the members on the 
question of a levy for the purpose of supporting the men affected, 
and there were other “ strike ” rules) providing that no strike should 
be allowed without the sanction of the executive committee, and 
dealing in general with the duties of members during a strike or 
lock-out. The rules further imposed fines on members violating 
the trade rules of the district. It was held by 'Bruce, J. (s), that 
inasmuch as the society was primarily a society for the organisa¬ 
tion of trade, and its objects were mainly in restraint of trade 
and to maintain strikes, the society was illegal as being in restraint 
of trade. 

Rules which forbid their members, under penalties, to bind their 
sons apprentices in places where the workmen were not members 
of the union are unlawful. It was on this ground principally 
that the union was considered to be illegal at common law in 
Rigby v. Connol ((1878), 14 Ch. D. 483, ib. at p. 491). The 
object of the rules in that case was to regulate the carrying on of 


(r) See M'Kernan v. United Operative Masons' Association (1874), 1 R. 
453), where the rules were somewhat similar. 

(s) Bruce J., apparently based his judgment on Old v. Robson, supra. 
The fact that the association had as its object the maintenance of strikes 
would not per se make it illegal. See infra, pp. 34 et seq . 



24 


TRADE UNION LAW AND PRACTICE. 


the trade of journeymen hatters, to provide in substance that the 
number of persons employed should be limited, and that they, 
should work only in shops in which no other persons worked other 
than persons recognised by the union, and generally to control the 
affairs of the trade, (Ib. at p. 489.) 

Reference may also be made to Read v. Friendly Society of 
Operative Stonemasons ((1902) 2 K. B. 732). There one of the 
rules provided that boys entering the trade should not work more 
than three months without being bound apprentices, and that, 
with certain exceptions, they were not to be above a certain age, 
and that employers were on an average to have not more than 
one apprentice to every four masons. Although the Court did 
not decide whether the rules were legal or illegal, Stirling, L.J., 
nevertheless expressed the opinion that they were not illegal as 
being in restraint of trade, (lb. at pp. 740, 741; cf. also ib. 
at p. 737.) 

Rules which restrict the power of members to employ such 
persons as they please will generally be illegal in restraint of trade. 
(Mineral Water Bottle Exchange , dc. Soc. v. Booth (1887), 
L. R. 36 Ch. D. 465; Edinburgh >and District , dc. Asson., Ltd. 
v. Jenkinson d Co. (1903), 5 F. 1159 ( t ).) 

In Mineral Water Bottle Exchange and Trade Protection 
Society v. Booth ((1887), 36 Ch. D. 465), a society established 
for the protection of a particular trade, contained a rule that no 
member should employ any traveller, carman or outdoor employee 
who had left the service of another member without the written 
consent of his late employer until after the expiration of two years. 
It was held that the rule was unreasonable, in restraint of trade 
and void. The Court, however, was not called upon to decide 
whether the association was a trade union. 

Rules, however, which protect members against information 
gained by servants being improperly communicated to other mem¬ 
bers, if reasonably framed, would, semble, be good. (Ib.) 

An agreement by the members of a trade union to submit their 

(£) Cf. also British Association of Glass Bottle Manufacturers v. Nettle - 
fold, 27 T. L. R. 528, at p. 529, where Edinburgh, §c. v. Jenkinsonk (1903), 
5 F. 1159, was distinguished. 
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own actions to the decision of others, and to strike or not as 
directed, was considered by Channell, J., in Gozney's Case ((1909) 
1 K. B. at p. 910) (u) as having the effect of making a society 
unlawful. A like effect would be produced where the object of 
an association is to put pressure on employers, and thereby toifetter 
their freedom of action, (lb. at p. 911.) 

Rules which have for their object the regulation of the relations 
between employers and workmen, or employers and employers, or 
workmen and workmen, are not necessarily illegal if the adoption 
of illegal means in the attainment of such objects are not intended. 
Thus a society which aimed at promoting the practice of appeals 
to arbitration in trade disputes would clearly be perfectly legal. 
(Gozney's Case , (1909) 1 K. B. at p. 918.) 

Combinations on the part of workmen to increase, or on the part 
of employers to lower, wages are not necessarily illegal. 

In Hilton v. Eckersley (6 E. & B. atp. 53) Crompton, J., held, 
an opinion to which he still adhered in Walsby v. Anley (3 
E. & E. at p. 523), that such combinations were illegal, and he 
relied on R. v. Mawbey (6 T. R. 619, 636). Erie, J., in Hilton s 
Case, appears to have taken a contrary view, and Lord Campbell, 
C.J., certainly expressly disagreed with Erie, J., on this point. 
(See ib. at p. 62 (x).) 

The opinion of Crompton, J., however, must now be regarded 
as having been the correct one. At any rate, this is the inference 
to be drawn from the dicta of Fletcher Moulton, L.J., in Gozney's 
Case ((1909) 1 K. B. at pp. 922, 923). 

In Mullet v. United French Polishers London Society (y) 
(20 T. L. R. 595), the objects of the society were, inter alia, 
to offer all legitimate resistance to encroachments upon the work 
and wages of its members, to give legal protection to members 
when subject to unjust treatment on the part of employers, and 
to support members who were unemployed or in dispute. The 
rule further provided that the executive committee should watch 
over all matters in the interest of the society and trade unionism 

(«) Cf. also \Aspden v. Steam Engine Makers 1 Society (unreported). 

(a?) Cf. also Wood v. Bowron, 1*. R. 2 Q. B. at p. 28. 

(y) Cf. also Burke v. Amalgamated Society of Byers, (1906) 2 K. B. 583. 
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generally, and should take such steps as they deemed necessarily 
conducive to the welfare of the society in the trade union move¬ 
ment. The society was assumed, without argument, to be illegal. 
It would seem, however, that the illegality of the society could 
only be founded on the wide powers given to the executive com¬ 
mittee with regard to the 4 4 welfare of the society ” and the 44 trade 
union movement.” 

In Collins v. Locke ((1879), 4 A. C. 674), where the object of 
an agreement was to parcel out the stevedoring business of a par¬ 
ticular port amongst the parties to it, and to prevent competition, 
at least among the parties to the agreement, and thus to keep up 
the price of the work, it was held by the House of Lords that 
the agreement was not invalid if carried into effect by provisions 
reasonably necessary ( z ) for the purpose, even though the effect 
thereof might be to create a partial restraint upon the power of 
the parties to exercise their trade. 

In Cullen v. Elwin ((1904), 20 T. L. R. 490), the objects of 
the association (of tailors) were, inter alia, the 44 regulation of the 
relations between workmen and employers,” the “complete eman¬ 
cipation of labour from the exploitation of trade.” The rules 
further provided that a “fair and equitable division of trade 
should be compulsory in each shop during the slack seasons, and 
that the dual system of piecework and daywork should not be 
allowed to exist.” The primary object of the society thus being 
trade protection by the ordinary means generally employed by 
trade unions, the Court held, notwithstanding the evidence of 
other provisions (which the Court considered to be ancillary) as 
to benefit, and other matters usually found in the case of a friendly 
society, that the association was illegal, the legal rules being so 
inextricably mixed up with the illegal rules. 

In Burke v. Amalgamated Society of Dyers ((1906) 2 K. B. 
583), the main objects of the association were for the advance¬ 
ment, regulation and protection of workmen engaged in a certain 
trade, and for the relief of members out of employment from some 
unjust cause or dispute existing between them and their employers. 


(«) See Tallin v. Tallin, 1 E. & B. 391. 
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The benefits, however, extended to allowances in respect of sickness 
and laocidents. The Divisional Court were of opinion that the 
association was an illegal association. 

Where the rules give power to expel members for violating trade 
rules made by the association, the association is illegal as being 
in restraint of trade. ( Per Pollock, B., in Old v. Robson, 6 
T. L. R. at pp. 152,153; RusselVs Case , (1912) A. C. at pp. 434 
seq., 439 (a).) 

Rules constraining a member, by fine, or suspension, or threat 
of expulsion, to comply with the decisions of an executive com¬ 
mittee in respect of such matters as strikes, &c., or to obey the 
recognised trade union rules of the district, whatever they may 
be, as to the conditions of work, &c., are illegal. ( Per Lord 
Robson in RusselVs Case , (1912) A. C. at p. 439 (6).) 

Rules which made members liable to fines and expulsion if they 
were jjroved to have been working contrary to the interests of the 
society, or working under conditions which were unfair, or con¬ 
trary to the recognised trade rules of the district, were considered 
to be illegal, and to render the association illegal, in Mudd v. 
General Union of Operative Carpenters and Joiners (26 T. L. R. 
518) (c). 

In Reg . v. Stainer ((1870), L. R. 1 C. C. R. 230), the rules 
provided, inter cdia> for the fining and expulsion of members 
proved to have been conducting themselves so as to injure the 
other members, or to have applied for work at a firm where there 
was no vacancy, thereby creating that spirit-crushing influence 
which all good men deplore, or to have taken a person into a shop 
to learn weaving where no vacant loom existed. The society was 
considered to be illegal (though not, of course, in the sense of being 
criminal). 

Rules, the objects of which are not to penalise or injure expelled 
members of the association, but solely to keep up the discipline 
and “morale” of the members of the association, to protect and 

(i a ) Cf. also Mndd } 8 Case, 26 T. L. R. 518; Sayer’s Case , 19 T. L». R. 123. 

(5) See also ib. at p. 434. Cf. also Hilton v. Eckersley , 6 E. & B. 117; 
Hornby v. Close (1867), L. R. 2 Q. B. 153. 

( c ) See also Reg. v. Stainer (1870), L. R. 1 C. C. R. 230. 
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promote its interests, are not illegal, although as an entirely 
undesigned result thereof some injury might incidentally be sus¬ 
tained by an expelled member. (Per Lord Atkinson in Thompson 
v. N. 8. W. Branch of the B. M. A., (1924) A. C. 764, at 
p. 769.) 

In Sivaine v. Wilson ((1889), 24 Q. B. D. 252), the main 
object of the association was for the relief of members when 
disabled by age or accident, or when out of employment, and was 
clearly legal. Some of the rules, however, imposed restrictions, 
enforceable by fines, on members leaving their employment, or 
taking up a new employment, and requiring members to give 
information of the existence of any vacancies which came to their 
knowledge, but these rules, although they were in restraint of 
trade, were nevertheless held valid, on the ground that they were 
made for the bond fide purpose of protecting the funds of the 
association, and that they did not go any further than was reason¬ 
able and necessary for the purpose. 

In Bussell v. Amalgamated Society of Carpenters, &c. ((1910) 
1 K. B.; (1912) A. C. 421), the rules of a society contained 
provisions for the militant purposes of a trade union, and pro¬ 
visions for the provident purposes of a friendly society, the sub¬ 
scriptions of the members being applicable to all the purposes of 
the society. It was provided by the rules, inter alia, that a 
member was liable to be expelled and to forfeit all future benefit 
for non-compliance with the decisions of committees directing 
the militant operations of the society, or for violating the recog¬ 
nised trade rules of the district. It was held that the society 
was illegal at common law, since its main purposes were un¬ 
reasonable restraint of trade, and since the rules relating to those 
purposes were not severable from the rules relating to the provident 
purposes. 

BusselVs Case was applied in Mudd v. General Union of Opera¬ 
tive Carpenters and Joiners (26 T. L. B,. 518), which, it should 
be noted, differs in one material respect from the former by 
reason of the fact that while in BusselVs Case the members of the 
union agreed to abide by indefinite rules, i.e ., such rules as the 
committee might make in the future, in Mudd's Case the rules in 
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question were rules already made (see per Coleridge, J., 26 
T. L. R. at p. 518), but the Court notwithstanding held the 
association to be an illegal one. 

The grounds of the decision in both Russell's Case and Mudd's 
Case are that there was “ so strong a persuasion on the members 
to obey the rules, even contrary to their inclination, through fear 
of losing the benefits, as to make the rule (in question) a rule in 
restraint of trade, and that being a dominant rule, it made all 
the other rules unenforceable.” (Per Coleridge, J., in Mudd's 
Case, 26 T. L. R. at p. 519 .(d).) 

Where the objects of an association are to regulate supplies 
and to keep up prices, and thus to acquire a control of the market 
and to create a monopoly, whether the association is legal or 
illegal will depend upon all the circumstances, as, for example, 
such matters as supplies and prices. As Lord Haldane pointed 
out in N. W. Salt Co., Ltd. v. Electrolytic Allcali Co., Ltd. 
((1914) A. C. at p. 469), “an ill-regulated supply and unre- 
munerative prices may in point of fact be disadvantageous to 
the public. Such a state of things may, if it is not controlled, 
drive manufacturers out of business or lower w^ages, and so cause 
unemployment and labour disturbances. It must always be a 
question of circumstances whether a combination of manufacturers 
in a particular trade is an evil from a public point of view'. The 
same thing is true of a supposed monopoly.” 

In Vrmston v. Whitelegg r Bros. ((1890), 63 L. T. R. 455), 
a contract by which the members of a mineral water association 
had bound themselves not to sell mineral waters at a less price 
than 9 d. per dozen, or such other price as the committee might 
from time to time direct, was held to be a contract in restraint of 
trade for which there was no consideration, and accordingly 
unenforceable, inasmuch as “ the whole gist and object of the 
management w^as to raise the price of soda-water without any 
legitimate consideration whatever.” ( Per Day, J., ib. at p. 456.) 

In Chamberlain's Wharf, Ltd. v. Smith ((1900) 2 Ch. 605), 
the rules of an association, called the Tea Clearing House, provided 


( d ) Cf. also Cullen v. Elwin, 20 T. L. R. 490. 
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that every member should charge certain rates and observe certain 
conditions in selling tea, and restricted the members of the asso¬ 
ciation from having trade dealings with persons who were not 
members. iMembers who committed a breach of the rules or of 
any bye-laws made by the association were liable to expulsion. 
It was held that the association was illegal. 

In Glasgow Potted Meat Manufacturers' Society v. Geddes 
((1902), 10 Sc. L. T. 481), potted meat manufacturers executed 
a deed in terms of which they formed themselves into a society 
for the protection of their interests. One of the rules provided 
that members should not sell potted meats below a standard price 
which was to be fixed, and penalties were to be inflicted for 
breaches of this rule. It was held that the rule was illegal in 
restraint of trade. 

In Evans v. Heathcote (e) ((1918) 1 K. B. 418), the objects of 
an association of manufacturers of cased tubes was the regulation 
of prices in the trade, and in furtherance of this object it was 
provided by the rules that each member should be restricted in 
his output to a certain fixed percentage of the total output of all 
the members, and that any member whose output was in excess 
•of such percentage should pay the profits of such excess into a 
“pool,” members whose output was less than their percentage 
being entitled to receive a certain sum out of the pool. The rules 
further provided that the members should sell their cased tubes 
only upon terms and prices fixed by the association. These rules 
with regard to terms and prices were not subject to any limitation, 
and further, there was no limitation of time during which the 
restrictions were to operate. It was held that the rules w r ere 
invalid as being in unreasonable restraint of trade. 

Where the objects of an association of plumbers was to create 
a monopoly for the benefit of its members by putting obstacles 
in the way of outside plumbers not members of the association, 
the association was held to be in unreasonable restraint of trade. 
(<Johnston v. Aberdeen Master Plumbers' Association , (1921) 
S. C. 63.) 

( e ) See also the judgment of Lord Atkinson in M’Ellistrim’s Case, (1919) 
A. C. 584 et seq. 
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While rules which provide for the financial support of members 
of Parliament may be legal, it is quite clear that rules which 
require candidates to respect the conditions of any particular party, 
and to be responsible to and paid by the society supporting them, 
and which provide for the formation of a parliamentary fund on 
those lines, are clearly illegal (i.e., at common law) (Osborne s 
Case(j), (1910) A. C. 87; see the judgment of Lord Shaw, 
and in particular ib. at pp. 113—115; cf. also ib. at pp. 100, 
101, 105), on the ground that they are in violation of that sound 
public policy which is essential to the working of representative 
government. 

Rules which make provision for strikes or for contributing to 
the support of strikers are not necessarily illegal. The whole 
question of the legality or illegality of a strike is considered in a 
subsequent chapter (Chap. III., infra, p. 32 sq .), to which the 
reader is referred, and the principles which are stated there will 
equally apply when considering whether the “strike” rules of an 
association are legal or illegal. 

Reference, however, may be made here to the dicta of Cole¬ 
ridge, J., in Mwdd v. General Union of Operative Carpenters and 
Joiners ((1910), 26 T. L. R. at p. 519), in which case the ques¬ 
tion of the legality of the union itself was being considered. 
Coleridge, J., in his judgment said: “There is nothing illegal in 
a strike, nor in contributing funds in support of strikers, and if 
the defendants’ rules in this regard had been limited to assisting 
strikes and supporting strikers, I should be disposed to hold that 
not to disclose an illegal purpose. ](See Gozney v. Bristol, &c. 
Society, (1909) 1 K. B. 901.)” 

(/) Cf. also Cope v. Crossingham, (1909) 2 Ch. 148—rule that certain of the 
contributions paid by members should be remitted to head office for labour 
representation purposes. Qy. whether by reason of this rule the association 
was assumed without question to be illegal. Cf. also Qaskell v. Lancs . and 
Cheshire Miners* Federation , 28 T. L. R. 518. 
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CHAPTER III. 

STRIKES AND LOCK-OUTS. 

Before considering the conditions in which a strike or a lock-out 
may be legal or illegal, it is necessary to examine the meaning 
of the expressions “strike” and “lock-out.” 

In Farrer v. Close (L. R. 4 Q. ‘B. at p. 412), a strike was 
defined as 44 a simultaneous cessation of work on the part of 
workmen.” 

In King v. Parker ((1876), 34 L. T. R. 889), where, however, 
the Court was construing a contract, a strike 'was defined by 
Kelly, C.B., as a 44 refusal by the whole body of workmen to work 
for their employers, in consequence of either a refusal by the 
employers of the workmen’s demand for an increase, or of a 
refusal by the workmen to accept a diminution of wages when 
proposed by their employers. It seems to make no difference 
whether the strike is brought about by the master or not, with this 
qualification, however, that the employer must not capriciously, 
or without just cause, in order to bring about a strike and so evade 
the contract, inform the men that they intend to lower their 
wages. . . .” (Cf. also per Pollock, B., ib. at p. 889.) This 
definition, however, does not appear to be wide enough, and pre¬ 
vious to the Munitions of War Act, 1915, no statutory definition 
of the expression is to be found, the expression itself being 
regarded as of an artificial character. (Cf. per Lord James in 
Denaby and Cadeby Main Collieries , Ltd. v. Yorkshire Miners' 
Association , (1906) A. C. at p. 405; cf. also per Kay, L.J., in 
Lyons v. Wilkins , (1896) 1 Ch. at p. 829; and per Fletcher 
Moulton, L.J., in Gozney’s Case , cited infra, p. 35.) 

It should be further observed that a Btrike does not merely 
depend upon the question of wages. In Williams Bros . (Hull), 
Ltd . v. Naamlooze and Venootschap W. H . Berghuys Kolenhmdel, 
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(86 L. J. K. B. 334), Sankey, J., in construing a charter- 
party, defined a strike—though not exhaustively—as a “ general 
concerted refusal by workmen to work in consequence of an alleged 
grievance/’ the alleged grievance in that case being that the 
owners of a vessel insisted on the crew going upon a voyage to 
a port in France which they considered dangerous owing to a 
German threat to sink all vessels carrying certain cargo in the 
North Sea. 

A statutory definition of the expression “strike/’ at any rate 
for the purposes of the Trade Disputes Act, 1927, is to be found 
in sect. 8 (2) (a) of that Act, where “strike” is defined as a 
“ cessation of work by a body of persons employed in any trade or 
industry acting in combination, or, a concerted refusal, or a refusal 
under a common understanding, of any number of persons who 
are, or have been, so employed ( a ), to continue to work or to accept 
employment ” (6). 

With regard to the concluding words of the above definition, 
i.e ., “to accept employment,” these words are intended to meet 
the case of such persons as, for example, seamen employed only 
for a tvoyage going on strike. Without the inclusion of these 
words in the definition of a strike, seamen who are engaged for 
a voyage only might, on the termination thereof, merely refuse 
to re-engage, and thus they could not be regarded as strikers, 
since there would neither be a “ cessation of work ” nor a “ refusal 
to continue to work” on their part. 

As regards the definition of “lock-out,” the definition of this 
expression, which appears in sect. 19 (a) of the Ministry :of 
Munitions Act, 1918, is adopted in its entirety by sect. 8 (2) (b) 
of the Trade Disputes Act, 1927, for purposes of that Act, a 
“lock-out” being defined as “the closing of a place of employ¬ 
ment, or the suspension of work, or the refusal by an employer 
to continue to employ any number of persons employed by 
him in consequence of a dispute, done with a view to compelling 
those persons, or to aid another employer in compelling persons 

(«) l.e., in a trade or industry. 

(&) Contrast the definition in sect. 19 (b) of the Munitions of War Act, 
1915, which is very similar. 

S. 


3 
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employed by him, to accept terms or conditions of or affecting 
employ ment.” 

There is some conflict of opinion as to whether strikes were 
legal or illegal at common law, but the better opinion would appear 
to be that strikes per se were never regarded as necessarily unlawful 
by the common law. Whatever may have been the common law 
rule, however, there can be no question that the effect of sect. 3 
of the Conslpiracy and Protection of Property Act, 1875, was to 
legalise strikes to a large extent. (Cf. per Lord Coleridge, C.J., 
in Gibson v. Lawson , (1891) 2 Q. B. at pp. 558, 560; Lyons v. 
Wilkins, (1896) 1 Ch. at pp. 828, 829.) 

In his judgment in Gomeys Case ((1909) 1 K. B. at pp. 922, 
923), Fletcher Moulton, L.J., deals with the historical aspect of 
the question as to whether strikes per se were regarded as legal or 
illegal at common law, and his judgment might be quoted with 
advantage. “In my opinion,” says the learned L.J., “there is 
no foundation [for the proposition that strikes are per se illegal 
by the common law](c). It is true that occasional dicta are to 
be found to the effect that combinations to better the conditions 
of labour are unlawful at common law, but the Courts have never 
accepted the law thus laid down, and eminent judges have 
expressed views to the contrary. . . . There is no trace of any 
such doctrine during the centuries when the common law of 
England was formed, nor in fact until the end of the 18th century. 
This was not due to any friendliness towards freedom of action 
on the part of workmen in this respect. On the contrary, during 
the 17th and 18th centuries, a long succession of legislative 
enactments were passed restricting with a severity which shock 
our modem idea all attempts on the part of workmen to better 
their conditions of labour. Yet during the whole of this period 
no Court treated combinations to better the conditions of labour 
as being contrary to common law, and none of these statutes 
purported to declare or rest upon the common law. If we except 
an obiter dictum of Grose, J.,in R. v. Mawbey ((1796), 6 T. R. 

(<?) Cf. also per Lord Bramwell in the Mogul Steamship Case, (1892) A. 0. 
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619, 636), which to my mind was not intended to refer to the 
common law, but to the effect of statute^ then in force, I cannot 
find that there were any judicial dicta in support of the suggested 
proposition until after the Legislature swept away all these 
statutes by the Act of 1825 (d). It does not surprise me that 
after the Courts had for such a long series of years been occupied 
in enforcing statutable prohibitions of very varied kinds against 
combinations among workmen, there should come to be an idea 
in some minds that the common law by itself must have dis¬ 
approved of that which legislation so persistently persecuted. 
But conclusions as to the common law which first appear in recent 
times, and are based on no accepted principle of earlier date, are 
to be looked upon with great suspicion. Ever since 1824 the 
weight of authority is against this doctrine. Strikes per se are 
combinations neither for accomplishing an unlawful end, nor for 
accomplishing a lawful end by unlawful means. ,, 

In his Memorandum on Trade Union, Sir William Erie says 
(at p. 23): “ As to combination, each person has a right to choose 
whether he will labour or not, and also to choose the terms on 
which he will consent to labour (e), if laibour be his choice. The 
power of choice in respect of labour and terms which one person 
may exercise and declare singly, many, after consultation, may 
exercise jointly, and they may make a simultaneous declaration 
of their choice, and may lawfully act thereon for the immediate 
purpose of obtaining the required terms; but they cannot create 
any mutual obligation having the legal effect of binding each 
other not to work or not to employ unless upon terms allowed by 
the combination.” But it would appear that such a mutual 

( d ) /.a., the Combination Laws Repeal Act. 

( e ) Thus, in Reg . v. Cooper (1843), 4 St. Trials (New Series), at p. 1311, 
Erskine, J., in summing-up, gave it as his opinion that it was not unlawful 
for men to agree to desist from working for the purpose of obtaining an 
advance of wages, neither was it unlawful for them to agree among them¬ 
selves to support each other for the purpose of obtaining any other lawful 
object, though if their intention was seditious, they could be indicted for 
:seditious conspiracy. 


3(2) 
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obligation must not extend beyond the limits of what in the 
circumstances is a reasonable restraint (/). 

The above passage from Sir W. Erie's Memorandum was 
quoted with approval by Hannen, J., in Farrer v. Close (L. R. 
4 Q. B. at p. 612). The learned judge in that case defined a 
strike as “a simultaneous cessation of work on the part of the 
workmen,” but was careful to point out that strikes are not neces¬ 
sarily illegal. The leg ality or illegality of a strike, the le arned 
judge added, “ must depend on the means by which it is enforced, 
and^orTits'objects. Tt may be criminal, as if it be part of a 
combination for the purpose of injuring or molesting either 
masters or men; or it may be simply illegal, as if it be the result 
of an agreement depriving those engaged in it of their liberty of 
action, similar to that by which the employers bound themselves 
in the case of WhUon v. Eekersley (6 E. & B. 47, 66) ( g ); or it 
may be perfectly innocent, as if it be the result of the voluntary 
combination of the men for the purpose only of benefiting them¬ 
selves by raising their wages; or for the purpose of compelling 
the fulfilment of an engagement entered into between employers 
and employed!; or any other lawful purpose. . . . The main¬ 
tenance of strikes may be against the .‘interests of employers, 
because they may be thereby forced to yield at their own expense 
a larger share of profits or other advantage to the employed, but 
I have no means of judicially determining that this is contrary 
to the interests of the whole community, and I think that in 
deciding that it is, and, therefore, that any act done in its further¬ 
ance is illegal, we should be basing our judgment, not on recog¬ 
nised legal principles, but on the opinion of one of the contending 
schools of political economists.” (Farrer v. Close (ft), L. R. 
4 Q. B. at pp. 612, 613.) 


(/) Per Kennedy, L.J., in Bussell’s Case, (1910) 1 K. B. at p. 527. 

($r) In that case it was held that employers could not legally bind them¬ 
selves to carry on business as a majority of their body should direct. 

(A) In Farrer v. Close (1869), L. R. 4 Q. B. 602, where the evidence 
showed that the rules of a society wero in practice applied so as to render the 
funds of the society available for the purpose of supporting strikes by allow¬ 
ing sums of money to workmen wanting employment, in order to prevent 
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Every strike must necessarily involve a certain amount of 
damage to the employer or employers against whom it is directed, 
but this fact alone will not make a strike illegal. ( Per Lord 
Davey in Denaby's Case, (1906) A. C. at pp. 394, 400.) 

In Gozney v. Bristol, dc. Trade and Provident Society ((1910) 
1 K. B. 901), the general object of the society was to give relief 
to members when out of work owing, i/nter alia, to strikes and 
trade disputes, and the rules provided, inter alia, that (1) mem¬ 
bers paying to the trade fund were to be entitled to dispute pay, 
travelling relief, and assistance to sue employers under the 
Employers’ Liability and Workmen’s Compensation Acts; 
(2) strike pay was to be payable only to members endeavouring 
to secure an advance of wages or resisting a reduction of same, 
resisting an increase of hours of labour and, when desirable, 
endeavouring to secure a reduction of same; (3) in the event of a 
strike, members were to receive strike pay for a certain period, 
which might be extended by the executive; (4) no officer or 
member was to take any active interest in a trade movement except 
in his private capacity. It was held by the Court of Appeal that 
the society was not illegal, since the rules amounted to no more 
than the insurance of the members against the consequences of 
a strike. 

In Osborne's Case ((1911) 1 Ch. 540), the rules of a society 
provided, inter alia, that the executive committee could only 
sanction, as distinct from ordering, a strike, and any member 
striking without such sanction was not entitled to strike pay. 
Under certain circumstances the committee were empowered to 
issue notice papers to the men for signature, and if signed by 
two-thirds of the men, to fix a day for handing the same to the 
employers, and if a strike ensued the committee were to assist 
the men in the struggle. The committee had power to expel a 
member found guilty of attempting to injure the society or break¬ 
ing it up otherwise than as allowed by the rules. Apart from 

them from seeking work in districts where men might be on strike, and also 
by giving assistance to other branch associations in whoso districts strikes 
might be going on, the Court was divided in opinion whether the society was 
thereby rendered an illegal society. 
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this, the rules did not provide that when a strike was sanctioned 
by the committee every member was bound to strike, nor did the\ 
prevent members who had struck from resuming work if they 
pleased, though in that event they would not be entitled to strike 
pay. It was held by the Court of Appeal that the above rules 
were not in restraint of trade, and that the society was therefore 
a lawful one at common law (i). 

With Osborne's Case, however, may be compared Hoicden v. 
Yorkshire Miners' Asson. ((1903) 1 K. B. 308; (1905) A. C. 
256). There the rules provided, inter alia , for strikes and for 
the support of strikers, but the rules were framed eo as to prevent 
strikes taking place until all peaceful means for the settlement of 
disputes had failed, strike pay not being payable unless the strike 
had been sanctioned by the association in accordance with the 
rules. It appears to have been assumed throughout, however, that 
the association was illegal (fc), but it is submitted that the point 
may successfully have been taken in that case that the association 
was not rendered an illegal association by reason of any of the 
above rules. As it turned out, however, this question was imma¬ 
terial, since it was held throughout the various stages of that case 
that the action was not one for “ directly enforcing ” an agreement 
within sect. 4 of the Trade Union Act, 1871. 

With Osborne's Case it may be useful also to contrast the case 
of Thomas v. Portsmouth “ A” &c. (28 T. L. ft. 372). In the 
latter case the Court held the association to be illegal. One of the 
rules of the association provided that if a member took up work 
at a yard where a strike was in progress he should first be subject 
to a fine, and if he persisted, should be liable to expulsion and loss 
of benefits, and it was by reason pf this rule that Avory, J., sought 
to distinguish Osbornes Case , pointing out that in Osbornes Case 
not only was there no rule which prevented a man from going 
back to work after being on strike, and thus restricted his liberty 
in the matter of employment, but there was also no rule which 
prevented a member from going near any place where a dispute 


(i) Of. ib. at pp. 551—553. 

( k ) Of. for example, (1903) 1 K. B. at p. 324. 
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was in progress. Piokford, J., in Thomas v. Portsmouth “A” 
based his decision as to the association being in restraint of trade 
on the following rules as well, viz., rules providing for the expul¬ 
sion of a member who wilfully violated the trade bye-laws of the 
part where he was working (on the ground that it limited the free 
will of the employee), and rules which did not permit a member 
to sign any agreement with his employers without such agreement 
being previously sanctioned by the executive (on the ground that 
it imposed restrictions on the employment of members). (28 
T. L. K. at p. 373.) 

Although there is nothing necessarily illegal in a strike (J), or 
in the authorisation of a strike (m), or ,in the undertaking of the 
management and direction of a strike ( n ), a strike may become 
illegal if it is attended with circumstances, such as breach of 
contract or intimidation, which make it illegal. ( Lyons & Sons 
v. Wilkins, (1896) 1 Cli. 811, 822, 823, 828; Gozney's Case , 
(1909) 1 K. B. at p. 916, 922, 923, 925; Osbornes Case , (1911) 
y l Ch. at p. 551; Russell's Case, (1910) 1 K. B. at p. 519, 522, 
525; (1912) A. C. 421, 435; Mogul Steamship Co. v. McGregor 
Gow, (1892) A. C. at p. 47.) 

Provisions, however, for procuring or encouraging a strike may 
be illegal ( Gozney's Case , ib. at p. 925; Conway v. Wade , (1909) 
A. C. at p. 511), or for making or enforcing agreements for 
strikes ( ib . at p. 921), and 60 also may provisions which make a 
strike compulsory, or which have the effect of putting pressure 
upon dissentient members who are not desirous of striking. 
( Osborne's Case , (1911) 1 K. B. at p. 552, 564, 565.) It w f ould 
also appear from the dicta of Lord Davey in Denaby's Case 
((1906) A. C. at p. 400), that a strike will be illegal if it is 
not done in furtherance of what the parties in good faith believe 
to be their trade interests, but with the malicious intention of 
injuring another without just cause. 

(/) The dicta of Grose, J., to the contrary, in R . v. Mawbeg (1796), 6 T. R. 
619, 636, if declaratory of the common law, is not sound. See Gozney's Case, 
(1909) 1 K. B. at p. 923, and supra, pp. 34, 35. 

(m) Smithies v. Nat. Ass. of Op. Plasterers, (1909) 1 K. B. at p. 339; 
Jose v. Metallic Roofing Co. of Canada, (1908) A. C. 514. 

(») Taff Vale Case, (1901) A. C. at p. 431. 
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There is nothing illegal, however, in contributing, within proper 
limits, for the support of strikers. ( Denaby, dtc. Co. v. Yorkshire 
Miners * Asson., (1906) A. C. 384, 393, 406; Gozney's Case, 
(1909) 1 K.B. at pp. 916,921,922,925,926 (o); Farrerv. Close , 
L. R. 2 Q. B. at p. 613, but see the dissenting judgment of 
Cockburn, C.J.; Mudd's Case , 26 T. L. R. at p. 519; Russells 
Case , (1912) A. C. at p. 435; (1910) 1 K. B. at p. 519.) 

Procuring a strike of workmen employed by one employer 
against the will of the latter, and between whom and his workmen 
there is no dispute, with the object of compelling another to act 
in a certain way, would be unlawful. {Lyons v. Wilkins , (1896) 
1 Ch. 811, 832, 834, approved by Lord Lindley in Quinn v. 
Leathern , (1901) A. C. at p. 541.) 

With regard to strikes which are attended with breach of 
contract, it is further necessary to observe that where workmen 
strike in breach of their contracts, those who help to maintain 
the strike by supporting the workmen after their current contracts 
have expired in a refusal to enter into new contracts of service 
on new terms, and for that purpose give them money and counsel, 
are not liable in damages. {Denaby and Cadeby Main Collieries 
Co ., Ltd. v. Yorkshire Miners ’ Asson., (1906) A. C. 384, as 
explained and distinguished by Buckley, L.J., in Smithies' Case, 
(1909) 1 K. B. at p. 335 (p). Cf. also per Buckley, L.J., in 


( 6 ) But see Hornby v. Close (1867), L. R. 2 Q. B. 153, where an association, 
one of whose objects was the support of members on strike, was held to be 
illegal. But the decision in this case may be based on the fact that there were 
other objects of the association, which were in restraint of trade, and as such 
illegal. See also Farrer v. Close (1869), L. R. 4 Q. B. 602. 

( p ) Cf. also R. v. Rowland, per Eric, J., 5 Oox, at p. 461, where tho 
learned judge said:—“ The law is clear that workmen have a right to combine 
for their own protection and to obtain such wages as they agree to demand. 
I say nothing at present as to the legality of other persons, not workmen, 
combining with them to assist in that purpose. As far as I know, there is no 
objection in point of law to it, and it is not necessary to go into that matter, 
but I consider the law to be clear only to that point—while the purpose of the 
combination is to obtain a benefit for the parties who combine—a benefit 
which by law they can claim.” Contrast, however, Sayer’s Case, 19 T. L. R. 
122 . 
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Gozney's Case , (1909) 1 K. B. at p. 925.) But to induce or 
to procure a breach of contract would be clearly illegal (g). 

Reference might also be usefully made to the dicta of Lord 
Shaw in Russell's Case ((1912) A. C. at pp. 435, 436). 
“ Strikes,” said the learned judge, “ may be perfectly legal or they 
may be illegal. It depends on the nature and mode of the con¬ 
certed cessation of labour. If this concerted cessation is in breach 
of contract, then it could not be said to be within the law any 
more than could a breach of contract by a single workman. If, 
on the other hand, a strike be a cessation of labour on the expiry 
of contract, there is no necessary illegality there any more than 
in the case of an individual workman completing his current 
bargain and (then choosing to remain idle. But, of course, in this 
latter case, the concert for the cessation of labour may be for the 
sole or deliberate or obvious purpose of restraining trade, in which 
case different legal consequences might ensue” (r). 

It will be observed, therefore, that Lord Shaw is careful to 
qualify the general proposition that a strike is lawful where it is 
a “cessation of labour on the expiry of contract,” and it is sub¬ 
mitted that what might otherwise be a lawful strike will become 
(at common law) an unlawful one, when the object of the strike 
is by concerted action with other branches of industry not to 
bring one or more particular trades to a standstill, but to paralyse 
the whole trade of the country at large, or even a substantial 
section thereof. (Cf. per Lord Shaw in Russell's Case , (1912^ 
A. C. at p. 435.) 

So, again, in an old case, Reg. v. Cooper ((1843), 4 St. Tr. 
(New Series) 1248), the Court considered that it was illegal to 
recommend all persons to abstain from work at all (and not merely 
insist upon having any particular wages), until the charter became 
the law of the land, such an act being asserted by Patteson, J., 
as an overt act of treason. (Z6. p. 1328.) 

Illegal Strikes and the Trade Disputes Act , 1927.—With regard 
to “general” strikes, i.e ., not universal strikes, but strikes which 

(?) Smithies' Case, (1909) 1 K. B. at p. 339. See al9o post, p. 230. 

(r) Cf. also ib. at p. 435. 
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have a political, as distinct from a purely industrial, object, and 
are of a coercive character, and which are directed against the State 
and not the employer, the law is now declared by sect. 1 (1) of 
the Trade Disputes Act, 1927. According to the provisions of 
that Act, a strike will be illegal if it “ (a) has any object other 
than or in addition to the furtherance of a trade dispute within 
the trade or industry in which the strikers are engaged; and 
(b) if it is designed or calculated to coerce the Government either 
directly or by inflicting hardship upon the community,” and 
similar provisions apply to lock-outs ($). (Sect. 1 (1) (b) of the 
Act of 1927.) 

All sympathetic or secondary strikes are not made illegal by 
sect. 1 (1) of the Act of 1927, and in order that the strike should 
be illegal, both the conditions in paras, (i) and (ii) of sect. 1 (1) 
must be fulfilled. Thus, if a sympathetic strike is directed against 
the employer, and the result thereof is neither intended nor cal¬ 
culated to coerce the Government in the manner indicated in 
para, (ii), the strike is not rendered illegal by sect. 1 (1) of the 
Act of 1927. Similarly, even if a strike is intended to coerce the 
Government in the above manner, and even though it inflicts 
hardship upon the community, it will not be rendered illegal by 
the Act, provided that it has no object other than or in addition 
to the furtherance of a trade dispute within the trade or 
industry in which the strikers are engaged ( i.e ., provided it 
is a purely industrial strike relating to the conditions of the 
industry in which the strike is taking place). Strikes, there¬ 
fore, are not rendered illegal merely because they may have 
the incidental consequences of producing political reaction, 
even if they are sj/mpathetio strikes within .the same trade or 
industry., and in this connection it should be observed that 
there may be a sympathetic strike even within a particular 
industry ( t ). 

(*) A “general” lock-out, however, might successfully be coped with by 
the Government taking over the various organisations and running them itself 
under the Emergency Powers Act, 1920. 

(t) Thus, suppose that there is a strike in the railway industry in respect 
of the wages of the enginemen, and the other grades of railwaymen come out in 
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In the course of the debates in the House, the Attorney-General 
thus enunciated the principle which sect. 1 (1) of the Act purports 
to embody. The Attorney-General said that “If a sympathetic 
strike in a different industry from that in which the primary 
strikers are engaged is embarked upon merely for the purpose of 
bringing pressure to bear upon the employers who are refusing 
the just demands of the strikers, or what are believed to be the 
just demands of the strikers, then that is a strike which is not 
illegal to-day, and which is not illegal under this Bill. If, on 
the other hand, the object of the sympathetic strike is not to bring 
pressure upon the employers, but to bring pressure upon the 
Government, or the community, to compel them to intervene, then, 
in my opinion, that strike is unlawful. Thai is what this clause 
says is unlawful.” Thus, for example, if railway men were to 
strike in order to coerce the Government in connection with a 
mining strike, that would be illegal, at any rate, under sect. 1 (1) 
of the Act. 

There might be occasions, however, in which it will prove to be 
somewhat difficult to determine whether the strike is or is not 
connected with a trade dispute within the trade or industry in 
which the strikers are engaged. It may be said at the outset, 
however, that the test is not whether the strikers belong to the 
same union or federation, but rather whether they are engaged 
in the same trade or industry. 

According to sub-para, (a) of sect. 1 (1) of the Act, “a trade 
dispute shall not be deemed to be within a trade or industry unless 
it is a dispute between employers and workmen, ,or between work¬ 
men and workmen, in that trade or industry,:which is connected 
with the employment or non-employment, or the terms of the 
employment, or with the conditions of labour of persons in that 
trade or industry.” 

It will be observed, on a comparison of the above with the 
definition of “trade dispute” (w) in sect. 5 (3) of the Trade 

support of that strike, the strike of the latter would be a sympathetic strike 
within the same trade or industry. 

( u ) For a consideration of the meaning of “ trade dispute,” see infra , 
p. 246. 
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Disputes Act, 1906, that the same definition is adopted by the 
Act of 1927, which, however, for the purpose of sect. 1, requires 
the trade dispute to be within the same trade or industry as that 
in which the strikers are employed. 

A further attempt to define what amounts to a trade dispute 
within the same trade or industry in which the strikers are engaged 
is made by sub-para, (b) of sect. 1 (1),, which provides that “ with¬ 
out prejudice to the generality (#) of the expression ‘trade or 
industry,’ workmen shall be deemed to be within the same trade 
or industry if their wages or conditions of employment are 
determined in accordance with the conclusions of the same joint 
industrial council, conciliation board, or other similar body, or in 
accordance with agreements made with the same employer or group 
of employers.” 

Whether or not a strike is designed or calculated to inllict hard¬ 
ship upon the community may not in every case be an easy matter 
to determine. As a general rule, if a strike takes place in any 
of the essential services, e.g., transport, it cannot fail to inflict 
such hardship. Whether, how r ever, a service is an essential or 
unessential service would depend on the circumstances, and what 
might be an unessential service one day might prove to be an 
essential service on another occasion. Thus, although the chemical 
industry may not be regarded as an essential service during peace 
time, there can hardly be any doubt that the service would be 
most essential to the very existence of the community in time 
of war. 

In construing the meaning of “calculated” in sect. 1 of the 
Act, reference must be made to sect. 8 (2) (c) of the Act, whereby 
a strike or lock-out is not to be deemed to be calculated to coerce 
the Government unless such coercion ought reasonably to be 
expected as a consequence thereof. The test would appear to be 
whether an ordinary person would reasonably have anticipated 
that the strike or lock-out was destined by its inevitable results 

( x ) The definition, therefore, is not a limiting definition, and therefore does 
not strike out railwaymen, whose wages are not controlled by the National 
Wages Board, nor persons engaged in the coal industry, whose wages are regu¬ 
lated by district agreements. 
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to coerce the Government in the manner indicated in sect. 1, 
i.e., directly or by inflicting hardship upon.the community. 

As the above rules for determining whether a strike rendered 
illegal by sect. 1 apply mutatis mutandis to lock-outs (cf. 
sect. 1 (b) of the Act), the illegality of lock-outs under sect. 1 
of the Act is not here separately considered. 

Consequences of Strike ivhich is Illegal under Act of 1927.— 
Several important consequences will follow upon a strike or 
lock-out which is declared illegal by sect. 1 (1) of the Act of 1927 
taking place, and these are as follows:— 

1. It will be illegal to supply any sum of money in furtherance 
or support of any such illegal strike or lock-out, and if trade union 
funds, for instance, are expended on such an object, the expen¬ 
diture will be ultra vires, and will be restrained upon application 
to the Court. In such a case not only will individual members 
have the right to apply to the Court, but the Attorney-General (?/) 
himself will have the powder to do so under sect. 7 of the Act, the 
provisions of 'which section, however, appeal' to be primarily 
intended to enable a speedy pronouncement to be obtained from 
the Court as to the legality or illegality of any existing or 
threatened strike. 

2. If any person declares, instigates, incites others to take part 
in, or otherwise acts in furtherance of a strike or lock-out which 
is illegal under sect. 1 of the Act of 1927, he will be liable on 
summary conviction to a fine not exceeding 10?., or to imprison¬ 
ment for a term not exceeding three months, or on conviction on 
indictment to imprisonment for a term not exceeding two years. 
(Sect. 4 (2).) 

The individual striker, as distinguished from the promoters of 
such a strike, are protected, however, to some extent, since no 
offence under sect. 4 (2) (or at common law r even) will be com¬ 
mitted by reason only of a person having ceased v r ork, or refused 
to continue to w r ork, or to accept employment. (Sect. 1 (2) 
proviso.) 


\ (y) In Scotland, the Lord Advocate. 
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Further, according to the proviso to sect. 1 (4) of the Act, no 
person will be deemed to have committed an offence under any 
regulations made under the Emergency Powers Act, 1920, by 
reason only of his having ceased wprk, or having refused to 
continue to work, or to accept employment. 

Where a person is charged before any Court with an offence 
under sect. 1 of the Act of 1927, no further proceedings (z) in 
respect of such offence may be taken against him without the 
consent of the Attorney-General. (Sect. 4 (3).) This provi¬ 
sion, however, will not apply to any prosecution instituted by or 
on behalf of the Director, nor to the ordering of a remand of the 
person charged (whether in custody or on bail), nor to the making 
of any order for the purpose of securing the safe custody of the 
person charged, and in any such case the consent of the Attorney- 
General will not be necessary. (Z6.) 

3. Further, the Trade Disputes Act, 1906, will not apply at 
all to any act done in contemplation or furtherance of a strike or 
lock-out which is illegal under sect. 1. (Sect. 1 (4) of the Trade 
Disputes Act, 1927 (a).) 

The consequences of the removal of the immunities afforded by 
the Trade Disputes Act, 1906, will therefore be as follows:— 

(a) According to sect. 1 of that Act, an act done in pursuance 
of an agreement or combination by two or more persons 
shall, if done in contemplation or furtherance of a trade 
dispute, not be actionable unless the act, if done w ithout 
any such agreement or combination, would be actionable. 
And according to sect. 3, an act done in contemplation 
or furtherance of a trade dispute is not actionable on 
the ground only that it induces some other person to 
break a contract of employment, or that it is an inter¬ 
ference with the trade, business or employment of some 


(s) It is submitted that civil proceedings arc not hereby affected. 

( a ) The reader is advised to read in connection herewith Ithe section on the 
Trade Disputes Act, 1906, infra, p. 246. 
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other person, or with the right of some other person to 
dispose of his capital or labour as-he wills. 

Inasmuch, however, as an act done, at any rate in 
furtherance, if not in contemplation as well, of a strike 
or lock-out which is illegal under sect. 1 of the Trade 
Disputes Act, 1927, must necessarily be actionable if 
damage flows therefrom, such acts, if done in combina¬ 
tion, must also be actionable, so that the provisions of 
sect. 1 and sect. 3 of the Trade Disputes Act, 1906, 
do not appear in any case to be very material in this 
connection. 

(b) The sting of the Trade Disputes Act, 1927, will, however, 
be felt in the case of picketing. “ Peaceful picket¬ 
ing’'(6) is permitted by sect. 2 (1) of the Trade 
Disputes Act, 1906, and sect. 3 (1) of the Trade Dis¬ 
putes Act, 1927, but in the case of a lock-out or strike 
which is illegal under sect. 1 of the Act of 1927, no 
protection will be afforded by the above provisions as to 
“ peaceful picketing.” 

One of the consequences, therefore, that will follow in 
such a case will be that any “watching or besetting'’ 
within the meaning of sect. 7 (4) of the Conspiracy 
Act, 1875 (c), may be an offence under that Act, and 
that, too, notwithstanding that it was merely for the 
purpose of peacefully persuading any person to work or 
abstain from working (Lyons v. Wilkins , (1896) 1 Ch. 
811), or for the purpose of peacefully obtaining or com¬ 
municating information. Such watching or besetting 
may also amount to an actionable nuisance. (Lyons v. 
Wilkins , (1899) 1 Ch. at p. 267; (1896) 1 Q. B. at 
p. 833; Quinn v. Leathern , (1901) A. C. at p. 541; 
12. v. Druitt, 10 Cro. at p. 601; Ward Lock's Case, 
22 T. L. R. 327(d).) 

(6) The reader is advised to read herewith the section on u Picketing.” Cf. 
infra, pp. 278 et seq . 

(e) Cf. infra, pp. 278 et seq. 

( d ) Cf. also infra , p. 279. 
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(c) Sect. 1 (4) of the Act of 1927, moreover, has an important 
effect on sect. 4 of the Trade Disputes Act, 1906(e). 
According to the latter provision, a trade union may 
not be sued in tort, whether eo nomine or in a repre¬ 
sentative action, and it is immaterial whether the tor¬ 
tious act has been done in contemplation or furtherance 
of a trade dispute, although by sub-sect. (2) thereof the 
liability of the trustees of the union to be sued in actions 
4 ‘touching or concerning property rights or claims to 
property ” of the union (/) is preserved, except when 
the tortious act has been committed by or on behalf of 
the union in contemplation or furtherance of a trade 
dispute. 

In the case of a strike, therefore, which is illegal under 
sect. 1 of the Trade Disputes Act, 1927, these immunities 
will no longer be enjoyed by the union. The union will 
therefore be liable to be sued for tortious acts, whether 
eo nomine or by a representative action (cf. Vackers 
Case , (1913) A. C. at p. 120), and the trustees of the 
union will, moreover, be liable to be sued in actions 
touching or concerning the property, &c. of the union, 
notwithstanding that the act or acts in question may 
have been committed by or on behalf of the union in 
contemplation or in furtherance of the strike. 

4. Further, the provisions of the second proviso to sub-sect. (1) 
of sect. 2 of the Emergency Powers Act, 1920, will not apply to 
any act done in contemplation or furtherance of a strike ( g) which 
is illegal under sect. 1 of the Trade Disputes Act, 1927. 
(Sect. 1 (4).) According to the above proviso, no emergency 
regulation made under the Emergency Powers Act, 1920, may 
make it an offence for any person or persons to take part in a 


(e) The reader is advised to read herewith the chapter on Procedure, infra, 
pp. 303 et seq. 

(/) Cf. sect. 9 «f Trade Union Act, 1871. 

(q) According to sub-sect. (4) of sect. 1 of the Trade Disputes Act, 1927, 
lock-outs are also included, but it will be observed that the above provision 
only applies to strikes. 
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strike, or peacefully to persuade any other person or persons to 
take part in a strike. The Government of the day, therefore, 
will be empowered, in the case of such an illegal strike, to pass 
regulations imaking the acts referred to in the proviso offences 
thereunder. 

5. Lastly, no person is to be penalised for refusing to take 
part, or to continue to take part, in a strike or lock-out which is 
illegal under sect. 1 of the Act of 1927. This is in substance 
the effect of sect. 2 of the Act of 1927., the only provisions in the 
Aot, moreover, which are made retrospective to a certain extent, 
since by sub-sect. (3) of sect. 2, the provisions of that section 
( i.e ., sect. 2) are made to apply to strikes or lock-outs taking 
place since the 1st May, 1927 (Ji). 

It should be carefully noted, however, that sect. 2 does not 
apply to all strikes and lock-outs, but only to those which are 
illegal under sect. 1. According to sect. 2 (1), no person refusing 
to take part or to continue to take part in such an illegal strike 
or lock-out is, by reason of such refusal, or by reason of any action 
taken by him under sect. 2, to be made subject to (a) expulsion 
from his union or society, or (b) any fine or penalty, or (c) depri¬ 
vation of any right or benefit ( i ) to which he or his legal personal 
representatives would otherwise be entitled, nor (d) placed in any 
respect, either directly or indirectly, under any disability or at 
any disadvantage as compared with other members; and should 
there be anything in the rules of the union or society to the 
contrary, the rules in question will pro tanto be null and void. 

Furthermore, if a member is desirous of vindicating in the 
Courts any right or exemption secured to him by sect. 2 of the 
Act of 1927, sect. 4 of the Trade Union Act, 1871 (which pre¬ 
vents the Court from directly enforcing or awarding damages for 
the breach of certain agreements enumerated therein) (fc), will 
not be in his way. (Cf. sect. 2 (2) of Trade Disputes Act, 1927.) 
Thus, provided that a case comes within sect. 2 of the Trade 

(A) Sect. 2 is thus made to apply to the General Strike of May, 1926. 

(t) J E.g., sickness or disablement benefit. 

(A) Cf. infra, pp. 198 et seq . 


4 
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Disputes Act, 1927, a member of an union may bring an action 
claiming to be restored to membership, or to recover damages for 
his wrongful expulsion (£), or he may bring an action to recover 
benefits, and sect. 4 of the Act of 1871 will not be available as 
a defence. Moreover, any such proceeding may be brought not¬ 
withstanding that the rules of the union or society make express 
provision for the settlement of disputes, e.cf., by arbitration. 
(Sect. 2 (2) of Trade Disputes Act, 1927.) 

( l ) The Court may not only order the expelled member to be restored to 
membership, but may in lieu thereof order the union to compensate the member 
out ot the funds cf the union. (Sect. 2 (2) of the Act of 1927.) 
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CHAPTER IV. 

DEFINITION AND STATUS OF TRADE UNIONS. 

Sect. 1.— Definition. 

In order to ascertain the definition of ia trade union it is necessary 
to refer to sect. 22 of the Trade Union Act, 1871, as amended 
hy sect. 16 of the Trade Union Act, 1876, and sects. 1 and 2 of 
the Trade Union Act, 1913. 

Under the 1871 Act, a “ trade union ” was defined as a “ com¬ 
bination, whether temporary or permanent, for regulating the 
relations between workmen and masters, or between workmen and 
workmen, or between masters and masters, or for imposing 
restrictive conditions on the conduct of any trade or business as 
would, if this Act had not passed, have been deemed to have been 
an unlawful combination by reason of' some one or more of its 
purposes being in restraint of trade: provided that this Act shall 
not affect— 

(1) any agreement between partners as to their own business; 

(2) any agreement between an employer and those employed 

by him as to such employment; 

(3) any agreement in consideration of the sale of the goodwill 

of a business, or of instruction in any profession, trade 
or handicraft.” 

It is clear, therefore, especially by reason of the insertion of the 
above proviso, which is still in f orce, that the Act, as Lord Robson 
put it in ’Russell's Case ((1912) A. C. at p. 440), “did not go 
to the length of abrogating or altering the general law against 
restraint of trade, but merely drafted an exception on it in favour 
•of certain classes of persons.” 

By sect. 16 of the Trade Union Act, 1876, however, the whole 
of the above definition, with the exception of the proviso, was 

4 (2) 
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repealed, and in the place of the repealed portion was substituted 
the following words: “The term ‘trade union’ means any com¬ 
bination, whether temporary or permanent, for regulating the 
relations between workmen and masters, or between masters and 
masters, or for imposing restrictive conditions on the conduct of 
any trade or business, ivhether such combination would or would 
not, if the principal Act had not been passed, have been deemed 
to have been an unlawful combination by reason of some one 
or more of its purposes being in restraint of trade ” 

The effect of the above amendment, therefore, was to repeal 
the words printed in italics in sect. 23 of the Trade Union Act, 
1871, and to substitute therefore the words, also printed in italics, 
contained in the concluding portion of sect. 16 of the Trade Union 
Act, 1913. 

This amendment was certainly an important one. As has 
already been pointed out in the preceding pages, a trade union 
might have been a perfectly legal association at common law if 
its objects were not in illegal restraint of trade, and under the 
original definition contained in sect. 23 of the Trade Union Act, 
1871, such lawful unions would, it is submitted, clearly have been 
excluded from the operation of the Acts. This definition, there¬ 
fore, gave rise to the anomalous situation, as indicated by Lord 
Robson in Russell's Case {a) ((1912) A. C. at p. 440), that 
“ before a trade union could take advantage of the benefits of the 
Act ... it had to prove that its rules were in restraint of trade, 
for it was only to such combinations that the Act applied.” 

It is quite clear, both from sect. 23 of the Act of 1871, and 
sect. 16 of the Act of 1876, that an association which imposes 
restrictive conditions with regard to the transaction of business is 
a trade union, and it is submitted, notwithstanding the dicta of 
Lord Alverstone, M.R., in Chamberlain's Wharf, Ltd . v. Smith 
((1900) 2 Ch. at p. 612), that there can be no doubt that this 
was the position under the Act of 1871 (5). 

(a) Of. also tfozney y s Case , (1909) 1 K. B. at p. 906, 915, 919. 

(5) 3Tor an example of such an association which was considered to be a 
trade union, see Evans v. Heathcote, (1918) 1 K. B. 418 {supra, p. 30). 
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Let us now examine how the definition of a trade union was 
affected by the Trade Union Act, 1913. Under sect. 2 (1) of 
that Act a “trade union” was defined ;as “any combination, 
whether temporary or permanent, the principal objects of which 
are under its constitution statutory objects. . . .” 

In order to ascertain the “ statutory objects,” it is necessary to 
refer to sect. 1 (2) of the Trade Union Act, 1913. According 
to that provision “ statutory objects ” mean the objects mentioned 
in sect. 16 of the Trade Union Act, 1876, which have been set 
out above, with the addition of a further object, viz., “the pro¬ 
vision of benefits to members.” 

But that does not yet quite complete the definition of a trade 
union, since sect. 1 (1) of the Trade Union Act, 1913, provides 
that the fact that a combination has under its constitution objects 
or powers other than statutory objects shall not prevent the com¬ 
bination being a trade union, so long as it is a trade union defined 
by this Act ( i.e ., the 1913 Act). 

'There are therefore three important points arising under the 
1913 Act to which attention must be drawn, viz., (1) the provision 
that the principal objects under the constitution of the association 
must be statutory objects, (2) the provision extending the objects 
of a trade union so as to include that of the provision of benefits 
to members, and (3) the provision whereby a trade union with 
other than statutory objects is not prevented by reason thereof 
from being a trade union. 

Principal Objects under the Constitution must be Statutory 

Objects . 

In determining what are the principal objects of the association, 
both the statement of the objects of the association as well as the 
rules must be regarded together. Thus in Chamberlain's Wharf , 
Ltd . v. Smith ((1900) 2 Ch. at p. 611), Lord Alverstone, M.R., 
said: “We are not bound by either the preliminary statement of 
[the] objects, or by the rules in them separately; we must look at 
the two together in order to see what the real object and scope 
of the association is.” 
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It is a moot point as to whether the manner in which the rules- 
have in practice been applied can be regarded for the above 
purpose, but the better opinion would appear to be that it cannot,* 
except perhaps in cases where the rules are merely meant to be a 
cloak for purposes and objects which are quite foreign thereto (c). 

Moreover, nothing can turn on the fact that the association calls 
itself a trade union (d ). 

Where a trade union desires to be registered, it will be 
the Registrar who will have to be satisfied on the question that 
the principal objects of the union are statutory objects, since 
sect. 2 (2) of the Trade Union Act, 1913, provides that the 
Registrar must not register any association as a trade union 
“ unless in his opinion, having regard to the constitution of the 
combination,” the principal objects are statutory objects. The 
Registrar, it is submitted, is not confined to a consideration 
merely of the rules and objects of the association, but is entitled 
in the circumstances referred to above, to take into consideration 
the activities of the association as well (e). 

Once a trade union is registered it will be deemed to be a trade 
union so long as it continues to be so registered (/). But a trade 
union may, instead of being registered, remain an unregistered 
trade union, obtain if it desires from the Registrar a certificate 
that it is a trade union, and so long as such certificate is in exist¬ 
ence, the certificate will be conclusive for all purposes (gf). 

In the case of an unregistered union which does not apply for 
registration or for a certificate in lieu of registration, the question 
whether the union is a trade union can only arise where the union 
claims some privilege or right founded on the assertion that it 
is a trade union. It will then be for the Court to decide in the 
same way whether the association is a trade union. If, however, 

( c ) Cf. supra , p. 21. 

(d) Gozney’s Case , (1909) 1 K. B. at p. 924. 

(e) See infra , pp. 117 et seq. 

(/) Sect. 2 (1) of Trade Union Act, J.913. As to effect of registration* 
gee infray p. 120. 

(gr) Sect. 2 (5) of Trade Union Act, 1913. As to effect of such certificate, 
gee infra, p. 118. 
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the association has no written rules, as may well be the case, since 
it is not obligatory on an unregistered trade union to have any 
written rules, the avowed objects of the association and such un¬ 
written rules as there may be will have to be considered, and in 
such a case, moreover, it is submitted that evidence of the activities 
of the association will not only be relevant, but greatly material. 

Objects include Provision of Benefits to Members . 

Prior to the passing of the Trade Union Act, 1913, Farwell, 
L.J., expressed the opinion in Osborne's Case ((1909) 1 Ch. at 
p. 191(A)) that in the expression “combination for regulating 
the relations between workmen and workmen ” (as employed in 
sect. 16 of the Trade Union Act, 1876, and sect. 23 of the Trade 
Union Act, 1871) would be included combinations for regulating 
any of the relations referred to in sect. 4 of the Trade Union Act, 
1871, including, therefore, combinations for the purpose of pro¬ 
viding benefits to members. In the House of Lords (i), however, 
Lord Atkinson, while not expressly disapproving of the opinion 
of Farwell, L.J., took the view that the provision of benefits was 
collateral or ancillary to the purposes expressly mentioned in the 
above definition sections. Whatever doubts might previously 
have been entertained on this point appear now to have been set 
at rest by the express provisions of sect. 1 (2) of the Trade Union 
Act, 1913. That subsection has not, however, been framed very 
happily, but in the light of the above decisions it is clear that 
what is meant thereby is that the provision of benefits is, a statutory 
object, and is on exactly the same footing as any other of the 
statutory objects, so that the definition of statutory objects should 
be as follows:—“ The expression ‘ statutory objects ’ means (1) the 
regulation of the relations (a) between workmen and masters, or 
(b) between workmen and workmen, or (c) between masters and 
masters; or (2) the imposing of restrictive conditions on the 

( h ) Cf. also ib. at p. 174. 

(*) (1910) A. O. at p. 102. Lord Macnaghten, however, in Osborne's Case, 
(1910) A. O. at p. 95, took the view that benevolent purposes were reoog- 
nised by the Trade Union Acts (of 1871 and 1876) themselves as objects 
within the scope and provisions of trade unions. 
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conduct of any trade or business; or (3) the provision of benefits 
to members.” This construction, at any rate, appears to be in 
accordance with the view taken by Bankes, L.J., in Performing 
Rights Society v. London Theatre of Varieties ((1922) 2 K. B. 
433 at p. 444), the learned L. J. being of opinion that sub-sect. (2) 
of sect. 1 of the Trade Union Act, 1913, had to be read as including 
an additional object (i.e., provision of benefits to members), 
which might or might not be combined, in the case of the par¬ 
ticular union, with one or more of the other “ statutory objects,” 
so that an association would not be prevented from being a trade 
union merely by reason of the fact that its principal objects did 
not include the provision of benefits to members. 

If this construction is the correct one, then it may very well 
be that an association which is really a friendly society, provided 
that it has as one of its principal objects the provision of benefits 
to its members, may be a trade union, and may be registered as 
a trade union under the Trade Union Acts. But a difficulty 
is raised by sect. 5 of the Trade Union Act, 1871, since 
according to that section the Friendly Society Acts do not apply 
to a trade union, and a trade union may not be registered under 
the Friendly Society Acts. There may, however, be associations 
which are on the border line between being a friendly society 
and being a trade union, and it would appear that such an associa¬ 
tion may elect once for all whether it will be a trade union or 
a friendly society (fc). It should be noted, however, that any such 
association, which would be illegal at common law by reason of 
being in restraint of trade or otherwise, could not possibly be a 
friendly society at all, whether registered or unregistered. 

Gozneys Case ((1909) 1 K. B. 901) would appear to support to 
some extent the construction placed above on sect. 1 (2) of the 
Trade Union Act, 1913, since in that case the association was 
really a friendly society, having as one of its objects the regula¬ 
tion of the relations between employers and workmen, and it was 
considered in that case, though the point was not really material, 
that the association had been rightly registered as a trade union. 
(Of. ib . at p. 905.) 

( [k ) Cf. for example, Gozney*s Case, (1909) 1 K. B. at p. 916. 
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As to what are 44 benefits,” see the cases cited in t/he chapter on 
Trade Union Contracts. ( Injra , pp. 222 et seq.) 

Objects may include Objects other than Statutory Objects. 

In Osborne s Case ((1909) 1 Ch. 163), the Court of Appeal, 
overruling the decision given in Steele v. South Wales Miners 1 
Federation ((1907) 1 K. B. 361) on this point (Z), held that the 
definition of a trade union in sect. 23 of the Trade Union Act, 
1871, and sect. 16 of the Trade Union Act, 1876, was a limiting 
and restricting definition, and that it was not competent to a trade 
union either originally to insert in its objects or by amendment 
to add to its objects, something which was wholly distinct from 
the objects contemplated by the above Acts (m), and the Court 
accordingly held that a trade union did not have the power of col¬ 
lecting and administering funds for political purposes. 

In the House of Lords, the decision of the Court of Appeal 
was affirmed, on the above ground, by a majority of the Court (w), 
but on other grounds by Lord James and Lord Shaw. The prin¬ 
ciple was thus expressed by Lord Macnaghten ( Osbornes Case , 
(1910) A. C'. at p. 94): 44 It is a broad and general principle that 
companies incorporated by statute for special purposes, and 
societies, whether incorporated or not, which owe their constitu¬ 
tion and their status to an Aot of Parliament, having their 
•objects and powers defined thereby, cannot apply their funds to 
any purpose foreign to the purposes for which they were estab¬ 
lished, ,or embark on any undertaking in which they were not 

intended by Parliament to be concerned.That principle 

is not confined to corporations created by special Act of Parlia¬ 
ment. It applies, I think, with equal force in every case where a 
society or association formed for purposes recognised and defined 
by an Act of Parliament places itself under the Act, and by so 
doing obtains some statutory immunity or privilege.” 

Again, Lord Atkinson said in Osborne's Case ((1910) A. C. 

(l) See ib . at p. 367. 

( m ) Ib. at pp. 175, 184, 189. 

00 (1910) A. C. at pp. 93, 94—96, 101—104. 
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at pp. 102, 103):—“A definition, which permitted them [i.e. r 
trade unions] to do the particular things named, and in addition 
all things not in themselves illegal, would be no definition at all 
and would serve no purpose at all. There must be some limit. 
The question, therefore, is whether parliamentary representation 
falls within or without that limit, or in other words, whether the 
Legislature, expressly or by fair implication, has conferred upon 
registered trade unions power in authority to subsidise, .... 
a return of parliamentary representation. I use the expression 
‘ by fair implication,’ as that was the expression used by Lord 
Watson in A.-6r. v. Cr. E . R. Co. (5 A. C. at p*. 486), in 
applying the ultra vires rule to railway companies incorporated 
by an Act of Parliament.” 

Although Lord Atkinson is speaking of registered unions, in 
laying down the principle that the definition of a trade union in 
the Acts of 1871 and 1876 was a limiting and restricting defini¬ 
tion, Lord Halsbury would appear in his judgment in that case 
to have considered the principle to apply equally to unregistered 
trade unions. (See Osbornes Case , (1910) A. 0. at pp. 92, 93.) 
In the Scotch case of Wilson v. Typographical Association 
((1912) S. C. 534), where the Courts were considering the validity 
of a rule of an unregistered trade union, which purported to confer 
on the union power to levy contributions for the purpose of parlia¬ 
mentary representation, the Court of Session, overruling the Lord 
Ordinary (Lord Sherrington) on the point, held that the above 
principle of Osborne s Case equally applied to unregistered trade 
unions. 

Such then was the law until the passing of the Trade Union 
Act, 1913. It is clear that, by virtue of the express provisions 
contained in sect. 1 (1) of that Act, which would appear to have 
been intended to counteract the effect of the above decisions, that a 
trade union, at the present time, will be none the less a trade 
union, notwithstanding that it has, under its constitution, objects 
or powers , other than statutory objects, provided that it has 
as one or more of its principal objects, one or more of the 
“ statutory objects” defined by the Act. 

It will be observed that sect. 1 (1) of the Trade Union Act, 
1913, speaks of a trade union having not only non-statutory 
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objects, but also non-statutory powers , by which is presumably 
meant powers ancillary or collateral to the declared and express 
objects of the union. 

It should be noted, however, that an express limitation is placed 
on the objects of every trade union, in so far as they are political 
in character (o). 

The fact that an union has rules which are illegal or ultra vires 
will not prevent the union from being a trade union. (See per 
Cozens-Hardy, M.R., in Gaslcell v. Lancs, and Cheshire Miners' 
Federation , 28 T. L. R. at p. 520.) This point, however, is 
only likely to arise in connection with unregistered unions, since 
the Registrar would refuse to registrar an union having any such 
illegal rules. 

The effect of sect. 1 (1) of the 1918 Act may therefore bo 
regarded as doing away with such decisions which have decided 
that it was ultra vires a trade union to collect and administer 
funds (p) for the purpose of securing parliamentary representa¬ 
tion (Osbornes Case, (1909) 1 Cli. 193; (1918) A. C.; (1910) 
A. C. 87) or municipal representation. (Wilson v. Amalgamated 
Society of Engineers , (1911) 2 Ch. 324.) Moreover, while the 
dicta 'of Ear well, L.J., in Osborne's Case ((1909) 1 Ch. 192, 
193), to the effect that a trade union could not trade or carry 
on a newspaper ( q ), at any rate for profit (r), might have amounted 
then to a correct statement of the law', it cannot at the present 
moment be regarded as accurate, by virtue of sect. 1 (1) of the 
Trade Union Act, 1913. Although there is nothing to prevent an 
union from carrying on a newspaper, or from investing its money 
in a company carrying on a newspaper, the question whether in 
any given case the union lias this power w ill of course depend on 


(o) See infra, pp. 77 et seq. 

(p) Subject, however, to the provisions in the Trade Union Acts, 1913 and 
1927, as to the furtherance of political objects ( infra ). 

(#) Disagreeing with the dictum of Mathew, J., in Linaker v. Pilcher, 84 
L. T. R. at p. 426. 

(r) Farwell, L. J., apparently conceded in Osborne's Case, (1909) 1 Ch. at 
p. 193, that an union might print a sheet containing reports of its proceedings 
and the like, and circulate the same amongst its members. 



€0 


TRADE UNION LAW AND PRACTICE. 


whether the rules and object of the union give it such power. 
Thus in Bennett v. National Amalgamated Society of Operative 
House and Ship Painters and Decorators (31 T. L. R. 203), Mr. 
Justice Warrington (as he then was) held that the union in that 
case had no power under its rules to invest its money in a news¬ 
paper company formed to promote the policy of the Labour Party. 
The learned judge pointed out that although the union might 
have the power of investing its funds in trading concerns, it had 
no power to invest them in the company in question, since the 
object of the union in this instance was .not to make an invest¬ 
ment of its money as an ordinary commercial transaction, but to 
make a contribution towards the expenses of publishing a particu¬ 
lar newspaper of a political character (s). 

With regard to trading, however, any association which consists 
of more than ten persons cannot carry on any banking business, 
and any association consisting of more than twenty persons cannot 
carry on any other business unless it is registered under the Com¬ 
panies Acts. (Sect. 1 of the Companies Act, 1908.) But trade 
unions are expressly prohibited from being registered under the 
Companies Acts by sect. 5 of the Trade Union Act, 1913. A 
trade union, therefore, clearly cannot trade itself, but it may get 
over this difficulty by the formation of a company (t). (See, 
for example, British Association of Glass Bottle Manufacturers , 
Ltd. v. Nettlefold (27 T. L. R. 527).) (As to the relation 
between trade unions and companies, see infra , pp. 87 et seq .) 

Having thus examined the alterations in the definition of trade 
union effected by the Trade Union Act, 1876, and the .Trade 
Union Act, 1913, it may be convenient at this stage to set out 
in (complete form the definition of a trade union, as it is to be 
gathered from sect.23 of the Trade Union Act, 1871, as amended 
by sect. 16 of the Trade Union Act, 1876, and by sects. 1 
and 2 (1) of the Trade Union Act, 1913. This definition, which, 


(*) Cf. also Carter v. United Sac. of Boilermakers and Iron and Steel Ship¬ 
builder s, (1915) W. N. 334, which is a very similar case. 

(<) As for the manner in which this may be done, see Palmer’s Company 
Precedents, Vol. I. p. 106. 
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however, is not exhaustive or limited (w), will therefore read as 
follows:— 

“ The expression * trade union/ for the purposes of the Trade 
Union Acts, 1871—1906, means any combination, whether tem¬ 
porary or permanent, the principal objects of which are under 
its /constitution, 

(1) to regulate the relations between— 

(a) workmen and masters; or 

(b) workmen and workmen; or 

(c) masters and masters; or 

(2) to impose restrictive conditions on the conduct of any 

trade or business; or 

(3) to provide benefits for members: 

Provided that the Acts shall not affect— 

(1) any agreement between partners as to their own business; 

(2) any agreement between an employer and those employed 

by him as to such employment; 

(3) any agreement in consideration of the sale of the good¬ 

will of a business, or of instruction in any profession, 

trade or handicraft.” 

This definition is in accordance with the view of Bankes, L.J., 
in Performing Rights Society v. London Theatre of Varieties , 
Ltd . ((1922) 2 K. B. at p. 444, where the learned Lord Justice 
said:—“The result of the method of procedure (adopted with 
reference to the amendment of the definition of ‘trade union’) 
appears to be:—(a) That the qualification contained in the pro¬ 
viso to sect. 23 of the Act of 1871 still remains part of the defini¬ 
tion of a trade union; (b) that the whole of sect 16 of the Act 
of 1876 forms part of the definition in spite of the fact that part 
only of its provisions are repealed in the Act of 1913; (c) that 
the ‘definition must be treated as qualified by the provisions of 
sect. 1 (1), and by the proviso contained in sect. 2 (1) of the 
Act, 1913.” 

Certain expressions employed in the above definition require- 
a certain amount of consideration. 


(ti) Supra, p. 59. 
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Combination. 

It will be observed that the combination need not be a per¬ 
manent one, but may be merely a temporary combination. Thus 
a combination which comes into being as the result of some trade 
dispute, and solely in connection therewith, may be a trade union. 

The combination may consist of members who are not neces¬ 
sarily members of any one trade, but who may be members of any 
one of a number of different trades, or not engaged in any trade 
at all (sc). 

A company, however, is not empowered to be a member of such 
a combination (jy). (Sect. 5 of Trade Union Act, 1913.) 

The combination, it is clear, may consist of masters, or of work¬ 
men, or of employers, or of employed. Thus sect. 4 (1) of the 
Trades Disputes Act, 1906, speaks of trade unions, “ whether of 
workmen or masters.” 

Sect. 5 (3) of the Trades Disputes Act, 1906, further defines 

workmen,” so far as is material here—but for the purposes 
•of that Act and the Conspiracy Act, 1875 (z )—\as meaning “all 
persons employed in trade or industry.” 

In Richards v. Bartram ((1908) 25 T. L. R. 181), which was 
a libel action, the union was an association of variety artists, 
but no point was taken whether the association was a trade union. 
Again, in Dallimore v. Williams (29 T. L. R. 67), the union 
was an association of musicians, but no point was taken as to 
whether the association was in fact a trade union. 

When, of course, the union is registered ( a ), or has obtained 
a certificate in lieu of registration (6) from the Registrar, it is 
submitted that the point could not be taken, though it would 
be otherwise if the association was unregistered. It is a moot 
point, whether such persons, as musicians or variety artists, can 
be regarded as being “ employed in trade or industry,’’ so as to 
fnake an association which has as its object the regulation of the 

(x) Gozney f s Case, (1909) 1 K. B. at pp. 924, 925. 

(y) Infra, pp. 87 et seq . 

(*) By sect. 8 of the Trade Union Act, 1913, however, the Trade Disputes 
.Act, 1906, is to be construed &b one with the other Trad© Union Acts. 

(«) Infra, pp. 114 et seq. (5) Infra, , pp. 118 et seq . 
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relations between such persons and their employers a trade union. 
It would seem, however, that this point is to-a certain extent one 
of academic interest, since the difficulty may be got over by 
the inclusion, in such a case, of the provision of benefits to its 
members as one of the principal objects of the association. 

Principal Objects must be Statutory Objects. 

It is essential that the principal object or objects of the asso¬ 
ciation should be such as come within the description of “ statutory 
objects ” (c); the fact that an association has ancillary objects, 
objects which might be described as statutory objects will not 
make the association a trade union. 

A good illustration of this rule is afforded by the case of 
Performing Rights Society v. London Theatre of Varieties 
((1924) A. C. 1). There a society, consisting of authors, pub¬ 
lishers and other owners of copyright, which was formed for the 
protection of copyright in music and songs, that being the prin¬ 
cipal object of the association, and which had certain rules which 
might have been regarded as imposing certain restrictions on the 
trade of the individual music publishers who became members of 
the association, was held by the House of Lords notwithstanding 
not to be a trade union. The House of Lords thus virtually upheld 
the decision of the Scotch Court of Session in the case of Per¬ 
forming Rights SocLtd. v. Magistrates of Edinburgh ((1922) 
S. C. 165), in which case also the question w r as raised whether 
the same association was a trade union. The Scotch Courts in 
the latter case held that the association was not a trade union, 
inasmuch as its principal objects were to enforce the rights of its 
members, and not to impose restrictive conditions on the conduct 
of their business (d ). 


(e) For meaning of “ statutory objects,” see supra, p. 53. 

( d ) The decision that the association was not a trade union may be based 
also on the fact that the objects of the association were concerned merely with 
■“ the trade of individual music publishers and not with the trade of publishing 
tousic as a Iwhole.” (Per Lord Sumner, in Performing Rights Soc ., Ltd . v. 
London Theatre of Varieties, (1924) A. C. at p. 25.) In the Court of Appeal, 
(1922) 2 E, B. 433, this point was decided on grounds similar to those in the 
Court of Session. 
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So, again, an association the principal objects of which were 
to acquire patent rights, but which was given by the rules the 
power to effect combinations for the purpose of regulating output 
and price, was held not to be ia trade union. ( British Assort. of 
Glass Bottle Manufacturers v. Nettlefold, 27 T. L. R. 527 (e).) 

In Aberdeen Master Mason's Incorporation, Ltd. v. Smith 
((1908) S. C. 669), a company was formed for the purpose of 
taking over the assets and liabilities of an unincorporated associa¬ 
tion, which was admittedly a trade union. The memorandum of 
association of the company expressly provided that the incorpora¬ 
tion should not impose on the members, or support with its funds, 
any regulation'which, if an object of the incorporation, would 
make it a trade union. It was held that the company was not 
a trade union. 

In Merrifbeld, Ziegler <& Co. v. Liverpool Cotton Asson ., Ltd. 
((1911), 105 L. T. R. 97), an association which was formed to 
promote and protect the cotton trade in Liverpool, passed a bye¬ 
law making members liable to expulsion, suspension or payment 
of a fine if they were guilty, inter alia, of dishonourable or dis¬ 
reputable conduct, disreputable conduct including (a) wilful and 
intentional non-fulfilment of contracts or fraudulent and flagrant 
breach; (b) frivolous repudiation; (c) refusal to refer any question 
in dispute to arbitration. It was held, notwithstanding the above 
restriction on members in the carrying on of their business, that 
the asociption was not a trade union. 

Regulation of Relations. 

In Osborne's Case ((1909) 1 Ch. at p. 191), Farwell, L.J., 
expressed the view that the relations referred to in sect. 4 of the 
Trade Union Act, 1871, would be regarded as “ relations ” for the 
purpose of the definition sections of a trade union in the Trade 
Union Acts, and that accordingly an association which had a s its 
object the provision of benefits to members would be a trade 
union (/). 

In Gozney's Case ((1909) 1 K. B. at p. 909), Channell, J., 
considered that a society would be regulating the relations of, 


(e) See supra, p. 60. 


(/) Of. supra, p. 65. 
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inter alia, employers and workmen by binding by agreement its 
own members in regard to their relations to their employers, or by 
putting pressure on employers by the power given by combina¬ 
tion. And in the same case Fletcher Moulton, L.J. ((1909) 1 
K. B. at p. 919), said that a society which aimed at promoting 
the practice of appeals to arbitration in trade disputes would be a 
society having as its object the regulation of such relations. 

For instances of associations having as one or more of their 
objects the regulation of such relations, reference should be made 
to the cases dealt with in the chapter on Restraint of Trade. 

Imposition of Restrictive Conditions or Conduct of any Trade or 

Business. 

It is to be observed that it must be in respect of the trade or 
business in general that the restrictive conditions are to be im¬ 
posed, /and that the imposition of such conditions on particular 
members of such trade or business will not suffice. (See per 
Lord Sumner in Performing Rights Society, Ltd. v. London 
Theatre of Varieties , (1924) A. C. at p. 25.) 

The fact that the regulation of the specified relations, and the 
imposition of the restrictive conditions on the trade or business, 
are no more than are necessary to secure results beneficial to such 
trade or business, will not prevent the association from being a 
trade union. (Per Lord Moncreiff in Edinburgh and District 
Aerated Water Manufacturers ’ Defence Asson ., Ltd . v. Jenkin - 
son & Co. (1903), 5 F. at pp. 1163, 1164.) 

For instances of associations having as their object the imposi¬ 
tion of restrictive conditions on the conduct of a trade or business, 
reference should be made to the cases dealt with in the chapter 
on Restraint of Trade. 

Branches of Parent Union. 

It is quite clear from sect. 5 (2) of the Trade Disputes Act, 
1906, that a “branch” of a trade union may equally be a trade 
union, since according to that provision “the expression ‘trade 
union’ shall include any combination [as defined in the Trade 

5 


s. 
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Union Acts], notwithstanding that such combination may be the 
branch of a trade union.’* 

Quite irrespective of this statutory provision, the House of Lords 
appears in Denaby , &c. Collieries , Ltd. v. Yorkshire Miners' 
Asson. ((1906) A. C. 384) ( g ), to have recognised that a branch 
might be to a certain extent independent of the parent union, and 
so also does the Court of Appeal in Smithies' Case ((1909) 1 K.B. 
310) (h). 

Reference may also be made to sect. 7 of the Trade Union 
Act, 1871, whereby a branch is to be regarded as a distinct union 
as far as the power of holding land is concerned. 

Sect. 2 —Status of a Trade Union. 

Having dealt so far with the doctrine of restraint of trade, 
and the definition of a trade union, the status of such associations 
will be the more easily understood. 

In considering this question, two distinctions must be care¬ 
fully borne in mind—(1) the distinction between unions which 
would have been legal at common law and unions which would 
have been illegal at common law, but which have been legalised 
by the Trade Union Acts; and (2) the distinction between regis¬ 
tered and unregistered trade unions. 

Where the union would have been perfectly legal irrespec¬ 
tively of the Trade Union Acts, its status apart from the Acts 
would be that of any ordinary legal unincorporated association 
of individuals. It would not be necessary for such an association 
to rely on such provisions, for example, as sect. 2 or sect. 3 of 
the Trade Union Act, 1871, and the limitation on the enforce¬ 
ability of trade union contracts, which is contained in sect. 4 of 
the Trade Union Act, 1871, would equally not be applicable. 
Such a defence could not be raised against an union which was 
perfectly legal at common law. 

To examine now the position of trade unions which owe their 
legality to the iTrade Union Acts. These Acts, it should be noted, 

(g) Cf. e.g . ib. at p. 395. 

(A) Cf. e.g. ib. at pp. 326, 329, 331; cf. also Cope v. Crossingham , (1909) 
2 Ch. 148 at pp. 161, 165; Thomas v. Portsmouth “A,” 28 T. L. R. 373, 374. 
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do not legalise every trade union which would have been legal at 
common law; that privilege is only extended to unions which 
would have been illegal at common law only by reason of their 
rules being in illegal (i) restraint of trade (k ). Such unions do 
not of course enjoy the same advantages as an union which does 
not owe its legality to the Trade Union Acts, and thus, for 
example, in the case of the former, sect. 4 of the Trade Union Act, 
1871, may be pleaded as a defence. 

Reference may be made to the dicta of Lord Lindley in 
Hoicdens Case ((1905) A. C. at p. 279):—“Before the Trade 
Union Act, 1871, was passed, trade unions were unincorporated 
societies, not recognised as legal, and in that sense, at least, they 
were held to be illegal on the ground that their objects were to 
restrain freedom of trade and were against public policy. Neither 
Courts of law, nor Courts of equity would recognise or enforce 
the rules of such societies or the trusts on which their funds 
were held. By the Act in question trade unions were freed from 
the illegality which was the consequence of being regarded as 
against public policy. Their rules and trusts can no longer be 
treated as invalid by reason of their being in restraint of trade. 
They may be illegal or unenforceable on some other ground, and 
if they are the Act of 1871 does not in any way legalise them 
or affect them ” (l). 

The above observations must of course be read subject to the 
limitations that trade unions which are legal at common law need 
not rely for their legality on the Trade Union Acts. 

A trade union, whether registered or unregistered, is neither 
a corporation, nor an individual, nor a partnership. ( Per Far- 
well, L.J., in the Taff Vale Case , (1901) A. C. at p. 427 (m).) 

(i) The addition of the expression “ illegal ” is made for the purpose merely 
of emphasising the fact that it is not every restraint of trade that is illegal. 

( f Jc ) Cf. sects. 2 and 3 of the Trade Union Act, 1871. 

( l ) Cf. also per Lord Halsbury in Osborne's Case, (1910) A. C. at p. 92. 

( m ) Cf. also per Lord Lindley in Howden’s Case, (1905) A. C. at pp. 279, 
280, where the learned judge said:—“ One thing, however, the Act [of 1871] did 
not do. It did not incorporate trade unions even when registered under the 
Act with a name.” 

5 (2) 
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Although a trade union is not a corporation, if registered it 
enjoys some of the attributes of a corporation, and accordingly a 
registered trade union may be regarded as a quasi-corporation (w ). 

Thus, Farwell, L.J., in the Taff Vale Case ((1901) A. C. at 
p. 409), says:—“Although a corporation and an individual or 
individuals may be the only entity known to the common law 
who can sue or be sued, it is competent to the Legislature to 
give to an association of individuals, which is neither a corpora¬ 
tion nor a partnership, nor an individual, a capacity for owning 
property and acting by agents, and such capacity, in the absence 
of express enactment to the contrary, involves the necessary corre¬ 
lative liability to the extent of such property for the acts and 
defaults of such agents. . . . The Legislature, in giving a trade 
union the capacity to own property and the capacity to act by 
agents, has, without incorporating it, given it two of the essential 
qualities of a corporation—essential, I mean, in respect of lia¬ 
bility for tort, for a corporation can only act by its agents, and 
can only be made to pay by means of its property ” (o). 

Again, in Osbornes Case ((1910) A. C. at p. 102), Lord 
Atkinson describes registered unions as being “ quasi-corpora¬ 
tions, resembling much more closely railway companies incor¬ 
porated by statute than voluntary associations of individuals 
merely bound together by contract or agreement, express or 
implied.” 

Reference may with advantage be made to the dicta of Farwell, 
L.J., in Osborne's Case ((1909) 1 Ch. at pp. 189—190):— 
“ Prior to the passing of the Act of 1871, a trade union #s such 
had no legal status. It was, speaking generally, an association of 
wage-earners for the purpose of improving or maintaining the 
conditions of their employment. It combined the objects of a 
friendly society with those of a trade guild. In the former 
capacity, it gave relief to its members when out of work from 
sickness or accident or on strike, that is, ‘ dispute ’ and ‘ unem- 

(w) Cf. per Oozens-Hardy, M.R., in Osborne'* Case, (1909) 1 Ch. at pp. 174 
—175. • 

(o') See also per Lord Halsbury, ib. at p. 436; per Lord Macnaghten, ib. at 
pp. 439, 440; per Lord Lindley, ib. at p. 445. 
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ployed 5 benefits, as they have been called, and in the latter 
capacity it bargained with employers on behalf of all its members, 
and with the influence of a united body, for higher wages, shorter 
hours and the like. . . . But both before and after that Act all 
the individual members of such an association might also form 
themselves into a co-operative society under the Industrial Acts, 
or a political society or the like, but they would do so as 
individuals, not as a trade union; or they might, if less .than 
twenty, trade as partners, but such partnership would be outside 
and independent of their position as a trade union. ... In 1871, 
the Legislature legalised these associations (p), and included 
employers as well as workmen, but refrained from incorporating, 
and forbade them to have recourse to Courts of law for the purpose 
of enforcing the usual trade union agreements. . . . The first 
four sections of the Act of 1871 gave protection to all trade 
unions, whether registered or unregistered, and the Act then pro¬ 
ceeds to make provision for the registration of trade unions with 
resulting advantages not given to unregistered societies. ... A 
registered trade union can buy and sell land . . . and personal 
estate . . . for the use and benefit of such trade union and mem¬ 
bers thereof. Trustees have power to bring and defend actions, 
&c. touching such property, treasurers and officers are bound to 
account, annual returns have to be made to the registry of the 
assets and liabilities, and receipts and expenditure of the union, 
and the union must have rules in the scheduled form by which, 
amongst other things, it is required to state the whole of its 
objects, and provision is made for its amalgamation with other 
unions and its winding-up. A registered trade union is thus a 
statutory legal entity, anomalous in that, although consisting of 
a fluctuating body of individuals, and not being incorporated, it 
can own property and act by agent ” ( q ). 

(p) The Act of 1871 may be rightly described as the trade unions , “ charter 
of legal existence.” ( Howden’s Case, (1905) A. C. at p. 275.) See also 
Osborne’s Case, (1910) A. C. at p. 92, where Lord Ilalsbury describes the 
Act of 1871 as the "charter of incorporation.” 

(?) This description of the nature and status of trade unions was affirmed by 
the House of Lords in Osborne’s Case. (See, e.g., (1910) A. C. at p. 102.) 
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Again, Lord Brampton says in the Taff Vale Case ((1901) 
A. C. at p. 442):—“I think that a legal entity was created 
under the Trade Union Act, 1871, by the registration of the 
sooiety, and that the legal entity so created, though not perhaps 
in the strict sense a corporation, is nevertheless a newly-created 
corporate body created by statute, distinct from the unincor¬ 
porated trade union, consisting of many thousands of separate 
individuals, which no longer exist under any other name.” 

With regard to the distinction between registered and unregis¬ 
tered trade unions, the conclusions to be drawn from the above 
authorities are that while an unregistered trade union has no 
corporate or quasi-corporate existence whatever, and cannot con¬ 
sequently be sued as a single entity, a registered trade union 
enjoys to some extent the status of a quasi-corporate body, which 
can be sued in its registered name, as was held in the Taff Vale 
Case ((1901) A. C. 426). 

While both registered and unregistered unions derive in common 
such benefits from the Trade Union Act, 1871, as arc provided 
by sect. 2 and sect. 3, and suffer certain disadvantages in common, 
as for example those imposed by sect. 4 (on unions which would 
have been invalid at common law) and by sect. 5, registered trade 
unions enjoy certain privileges which are denied to unregistered 
unions. Thus the special provisions in the Act of 1871, with 
regard to the purchasing and leasing of buildings (sect. 7), the 
vesting of the union property in the trustees (sect. 8), the bring¬ 
ing of actions by and against the trustees (sect. 9), the limitation 
of the responsibility of trustees (sect. 10), the rendering of 
accounts by the treasurer and other officers (sect. 11), the punish¬ 
ment of officers, members and other persons for fraudulently 
obtaining or misapplying the moneys, securities, books, papers, &e. 
of the union (sect. 12), the making of annual returns (sect. 16), 
the circulation of false copies of the rules (sect. 18), will all be 
found to apply only to registered trade unions. 

Again, by sect. 39 of the Income Tax Act, 1918, the exemptions 
from income tax granted by that provision extend only to regis¬ 
tered unions. 
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The provisions of sects. 8 and 9 of the War Loan (Supple¬ 
mental Provisions) Act, 1915, with regard to the transfer of 
stock to the Public Trustee apply apparently only to registered 
trade unions (r ). 

The Libraries Offences Act, 1898, only apply to libraries or 
reading rooms maintained by registered trade unions. 

Reference should also be made with regard to the distinctions 
between registered and unregistered unions to the chapter on 
the relation of trade unions to the Companies, Assurance Com¬ 
panies, Friendly Societies, and Industrial and Provident Societies 
Acts. (Infra, pp. 87 et seq .) 

The two main provisions in the Act of 1871, to which all trade 
unions, whether registered or unregistered, owe their legality are, 
of course, sect. 2 and sect. 3. Sect. 2 provided that “the pur¬ 
poses of any trade union shall not, by reason merely that they 
are in restraint of trade, be deemed to be unlawful, so as to render 
any member of such trade union liable to criminal prosecution 
for conspiracy or otherwise.” Sect. 3, on the other hand, which 
deals with the civil as opposed to the criminal aspects of the matter, 
provides that “ the purposes of any trade union shall not, by 
reason merely that they are in restraint of trade, be unlawful so 
as to render void or voidable any agreement or trust.” 

Prior to the Act of 1871, a trade union, if it happened to be 
an 'illegal association in the eyes of the common law, was in a 
very invidious position. It could scarcely invoke the help of the 
law for any particular purpose. Not only were its contracts 
illegal, but the union was precluded from resorting to the Courts 
for the recovery or preservation of its property. Thus in Hornby 
v. Close ((1867), L. R. 2 Q. B. 153) and in Farrer v. Close 
((1869), L. R. 4 Q. B. 602), in both of which cases a member of 
a trade union had improperly withheld money belonging to the 
union, and in both of which a complaint had been brought before 
justices under the provisions of the Friendly Societies Act, 1855, 

(r) Qu.y however, whether an unregistered trade union might not come within 
the description of a “ society approved for the purposes of the National Health 
Insurance Act, 1911.” (Sect. 8 (1) of the War Loans, &c. Act, 1915.) 
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it was held that inasmuch as the associations were illegal, the 
complaint would not lie. 

Now, however, by sect. 3 of the Act of 1871, even if the union 
would have been illegal but for the Act, its agreements and trusts 
are not avoided. The union, therefore, will be entitled to recover 
property improperly withheld from it, and if it is registered it 
will enjoy the further privilege in respect thereof afforded by such 
sections as sect. 9 and sect. 12 of the Trade Union Act, 1871. The 
union’s contracts, moreover, will be enforceable, though if the 
union owes its legality solely, to the Trade Union Acts, the, enforce¬ 
ability of its contracts will be subject to the limitations contained 
in sect. 4 of the Trade Union Act, 1871. 

Branch Unions. 

A branch union may in certain circumstances be regarded as a 
separate union (£), especially if it is registered as a separate 
union, as in Parr's Case ((1913) 1 Ch. 136), or if its fundb 
are separate from those of the parent union, matters that will 
entirely depend upon the rules; and sect. 5 (2) of the Trade Dis¬ 
putes Act, 1906, clearly recognises that a branch may in fact be 
a trade union. 

As regards the property of a branch, a branch is expressly 
declared to be, in the case of a registered union, a separate union 
for the purpose of holding land (sect. 7 of the Trade Union Act, 
1871—see p. 176), and it may also hold personal property as 
well. 

In the case of registered unions, the property of the branch 
will be vested in the trustees of the branch, or if the rules of the 
parent union so provide, in the trustees of the parent union. 
(Sect. 8 of Trade Union Act, 1871, as amended by sect. 3 of 
Trade Union Act, 1876 (%).) 

Further, in the case of registered unions, provided that the 
funds of the branch are not its separate funds, the treasurer and 

(f) Cope v. Crossingham, (1909) 2 Ch. -at p. 163. As to the vesting of the 
property of a branch, cf. sect. 8 of Trade Union Act, 1871, as amended by 
sect. 3 of Trade Union Act, 1876, a matter that is dealt with at p. 177. 

(u) For a consideration of these provisions, cf. p. 177. 
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other officers of the branch will be under a statutory obligation 
imposed by sect. 11 of the Trade Union Act, 1871 (v;, to 
account to the trustees of the parent union. ( Macdonald's Case , 

37 Sc. L. R. 721.) 

Further, in the case of registered unions, advantage may be 
taken by the parent union of the procedure afforded by sect. 12 of 
the Trade Union Acts (v) for recovering from the officers, &c. of 
the branch, moneys, papers, books, securities, and other effects. 
(Cf. Madden v. Rhodes , (1906) 1 K. B. 534, where, however, the 
Court held an offence to have been committed.) 

Where a branch secedes from the central organisation, questions 
may arise both in regard to the funds then in the possession of the 
branch, and also in regard to funds in possession of the central 
organisation, on which the branch as representing its members 
may have a right of call for the purpose of paying benefits. 

In Cope v. Crossingham ((1909) 2 Ch. 148), in which the first 
of these two questions was answered, members of a branch union 
passed a resolution to secede from the parent union, the rules, 
however, containing no provision as to secession. In an action 
by the trustees of the parent union against the trustees of the 
seceding branch, who had refused to pay over the funds under 
their control, for a declaration that the resolution was ultra vires 
an injunction and payment to them of the funds of the branch, it 
was held by the Court of Appeal that the parent union had a 
sufficient interest in the funds of the branch to maintain the 
action, for the declaration and the injunction, but that no order 
for payment could be made, since that would amount to an 
administration and come within the prohibition of sect. 4 of the 
Trade Union Act, 1871 ( x ). 

If, however, according to the rules, the property of the branch 
is its separate property, then it is submitted that no action could 
be maintained by the parent union against the branch in respect 

(v) For a consideration of these provisions, cf. p. 181. 

(a?) Cf. Duke v. Littleboy , 49 L. J. Ch. 802, which is a somewhat similar 
ease, where, however, an injunction was refused, the Court being of opinion that 
sect. 4 of the Trade Union Act, 1871, applied. Duke v. Littleboy cannot, 
however, be regarded as good law. Cf. p. 209. Of. also M’Loren v. Miller, 
7 R. 867. 
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thereof. (Cf. Cope v. Crossingham , (1909) 2 Ch. at p. 159, 
per Cozens-Hardy, M.R.; cf. also ib. at p. 163.) 

Apart from questions of property, the question of agency 
is of importance, since, if a branch is the agent of the ‘parent 
union, the liability of the latter will be extended to cover the 
acts of the former. Whether this relationship exists, however, 
will depend upon the rules. 

The importance of this question, as regards tortious acts, has 
to a large extent been modified by sect. 4 of the Trade Disputes 
Act, 1906 (g/), since a trade union, by virtue of that section, 
enjoys an almost universal immunity from actions of tort. 

In Denaby and Cadeby Main Collieries , Ltd. v. Yorkshire 
Miners Association ((1906) A. C. 384), certain officials of tho 
branches of the defendant association procured workmen to strike 
in breach of their contracts. The council of the defendant associa¬ 
tion, which was the supreme governing body and controlled its 
funds, recognising the illegality of the strike, refused to maintain 
it by giving strike pay, and sent representatives to persuade the 
workmen to return to their work. When the workmen offered to 
resume work, however, they were required by their employers 
to sign fresh contracts, which the men declined to do, a proceeding 
in which they were supported, not only by the branch officials, but 
also by the officials of the defendant association, and accordingly 
the strike continued. The council thereupon commenced to grant 
strike pay. It was held, however, that the defendant association 
was not liable, those who procured the strike not having been 
authorised by the rules or by the action of the union. (Cf. ib . 
at pp. 402, 403.) And it was further held in this case that the 
fact that strike pay had been given contrary to the rules could not 
affect third persons, that being the concern of the members alone. 
(lb. at p.393 (*).) 

This case was distinguished in Smithies' Case ((1909) 1 K. B. 
310). In the latter, workmen had struck in breach of contract, 


(y) The effect of this provision is considered in detail, infra , pp. 317 et seq. 
\z) Cf. also Giblan’s Case, (1903) 2 K. B. 600, at pp. 617, 625, 626, where 
the ■union was held liable for the acts of their officers (such acts being ultra 
vires of the officers) on the ground of having adopted the same. 
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having been called out by a branch with the sanction of the 
defendant union. The union had sanctioned .the strike originally 
in ignorance of the existence of these contracts, but subsequently, 
after becoming aware of these contracts, they gave the workmen 
strike pay in order to keep them out on strike. It was held that 
the defendant union, by procuring a continuing breach of contract, 
had rendered themselves liable in damages to the employer (a ). 

In both these cases, the Court came to the conclusion, on a con¬ 
struction of the rules, that the branch officials were not as such, 
officers or agents of the central body, so as to make the latter 
liable. Thus, in his judgment in Smithies' Case ((1909) 1 K. B. 
at p. 331 (&)), Vaughan Williams, L.J., said: “I have to con¬ 
sider in the present case whether the fact that the branch was 
asking the union to sanction the strike makes the union and the 
branch stand either in the relation of principal and agent, or in 
such relation that the duty to communicate would justify the 
imputation of the knowledge of the branch as the knowledge of 
the defendant association. I have grave doubts as to this. It is 
quite clear that the relation is not that of principal and agent. 

. . . The general proposition that where a person asks for 
sanction and it is given, the person giving it must have imputed 
to him all the knowledge of the petitioner, seems too wide (c).” 

In order to make the central body, therefore, liable for the 
wrongful acts of the brandies, it will in general be necessary to 
prove that such wrongful acts have been ordered, authorised, or 
ratified ( d ) by the central body; mere approval will not be suffi¬ 
cient. (Airey v. Weightily “Times,” lltli Feb. 1905.) 

Although the above cases have lost much of their importance 
on the question of the liability of the central body for the tortious 
acts of its branches, by reason of the Trade Disputes Act, 1906, 
they may be regarded at the same time as being still of importance 

(a) And the judgment in this case may also be based on the ground of rati¬ 
fication by the central body of the wrongful acts. (Cf. (1909) 1 K. B. at. 
p. 339.) 

(5) Cf. also ib. at p. 326. 

(c) But see the contrary view taken by Buckley, L.J., ib . at p. 334. 

(</) Cf. for example. Giblan v. Nat . Ass. Lab. Union , (1903) 1 K. B. 600; 
ib. at pp. 617, 625. 
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on the question of the liability of an union in respect of contracts 
entered into by its branches. 

This latter question was expressly considered by the Scotch 
Courts in Machendrick v. National Union of Dock Labourers 
((1911) S. O. 83). 

There the rules provided that the funds of all branches were to 
be the common property of the union. The branches were 
authorised to appoint their own law agents. The plaintiff 
(pursuer) was appointed a law agent of the Glasgow branch, his 
duties including the prosecution of claims on behalf of members 
of the branch, and his letter of appointment was signed by the 
president and secretary of the Glasgow branch, who guaranteed 
the costs of a case being fought unsuccessfully. The law agent, 
having unsuccessfully fought a case on behalf of a member of 
the Glasgow branch, brought an action to recover his costs against 
the parent union. The defendant union contended that under the 
rules of the union, the guarantee of costs was ultra vires the 
branch, and therefore not binding upon them. The Court, how¬ 
ever, held that, inasmuch as on the rules and evidence the 
branches were entitled to incur financial responsibility, for which 
the funds of the union were liable, in matters connected with the 
business of the branches, in so far as was not contrary to the rules, 
and as the guarantee in question was such a matter and was not 
contrary to the rules, the defendant union was liable. 

Whether an action to recover benefits can in any circumstances 
be brought against a branch of a trade union appears to be a moot 
point. In Thomas v. Portsmouth “ A ” Branch of the Ship , die. 
Construction Association (28 T. L. R. 372), both Pickford and 
Avory, JJ., were of opinion that such an action would not lie 
against a branch. It is submitted, however, that if the funds of 
a branch are its separate funds and under its separate control, 
and if the benefits are to be payable out of such funds, there is 
no reason why an action, to recover the benefits, may not be 
brought by a member of the branch against the branch itself, 
subject, of course, to the provisions of sect. 4 of the Trade Union 
Act, 1871. 
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CHAPTER V. (a). 

POLITICAL OBJECTS. 

A trade union may have, in addition to “ statutory objects ” (6), 
political objects, and no restrictions are placed by the Trade Union 
Acts on the pursuit of political (c) objects as such. What, how¬ 
ever, is restricted is the application of the funds of the union 
to certain political objects. It is only when a trade union proposes 
to apply its funds to any of the political objects specified in 
sub-sect. (3) of sect. 3 of the Trade Union Act, 1913, that a 
trade union finds its powers restricted. If, however, the political 
object on which the union proposes to apply its funds does not come 
within any of the specific objects enumerated in sub-sect. (3) of 
sect. 3, the union is entirely free to apply its funds towards 
and to pursue such object. 

The restrictions which are imposed on the application of an 
union’s funds towards the specified political objects, apply equally 
to unregistered and registered unions. 

The political objects, in respect of which the union’s powers to 
expend its funds are restricted, are as follows:— 

(a) The payment of any expenses incurred either directly by 
a candidate or prospective candidate for election to 
Parliament or to any public office (<?), before, during, 

( a ) The reader is recommended to read in conjunction with this chapter the 
section dealing with " Political Rules,” infra, pp. 144 et seq. 

(5) Supra , p. 53. 

(e) As to the meaning of “ political ” objects, see Forster v. Nat . Am . 
Union of Shop Assistants, (1927) W. N. 41. 

(d) “ Public office ” means the “ office of member of any county, county 
borough, district, or parish council or board of guardians, or of any public 
body who have power to raise money, either directly or indirectly, by means 
of a rate.” (Para, (e) of sect. 3 (3) of Trade Union Act, 1913.) 
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or after the election, in connection with his candidature 
or election. 

(b) The holding of any meeting, or the distribution of any 

literature or documents, in support of any such candidate 
or prospective candidate. 

(c) The maintenance of any person who is a Member of Parlia¬ 

ment or who holds a public office (<?).. 

(d) The registration of electors or the election of a candidate 

for Parliament or any public office ( d ). 

(e) The holding of political meetings of any kind, or the dis¬ 

tribution of political literature or political documents 
of any kind, unless the main purpose of the meetings, 
or of the distribution of literature, is the furtherance of 
“statutory objects ” (e). (Sect. 3 (3) of Trade Union 
Act, 1913.) 

An union may not, except subject to the provisions of the 
Trade Union Act, 1913, as amended by sect. 4 of the Trade 
Disputes Act, 1927, apply its funds to any of the above objects, 
directly or indirectly (/), and the purchase by the union of shares 
or any interest in a company, which has any of the above objects, 
may amount to an indirect application of funds by the union so 
as to bring it within sect. 3 of the Trade Union Act, 1913 ( g ). 

Further, the prohibition which applies to the union itself, 
extends to it “ in conjunction with any other trade union, associa¬ 
tion or body ” (sect. 3 (1)), so that an union cannot escape the 
restrictions of sect. 3 by joining with some other trade union or 
other association in the prohibited expenditure. Even financing 
any other association, in the pursuits of any of the prohibited 
political (objects, would amount to an indirect application by the 
union of its funds. 

Where an union is in whole or in part an association or com¬ 
bination of other unions, the provisions of sect. 3 of the Trade 

(d) See note (d), previous page. 

(e) Supra, p. 53. 

(/) Of. sect. 3 (1) of Trade Union Act, 1913. 

(gr) Cf. Bennett’s Case, (1915) W. N. 73; Carter’s Case, (1915) W. N. 334; 
and supra, p. 60. | 
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Union Act, 1913, will apply, as if the individual members of the 
component unions were the members of the central body and not 
of the component unions, but a component union in such a case 
will not be prevented from collecting from any of its members 
who are liable to contribute to the political fund, on behalf of the 
central body, any contributions to the political fund of the central 
body. (Sub-sect. (5) of sect. 3 of the Trade Union Act, 1913.) 
When, therefore, there is a central body, consisting of a number 
of component unions, in order to satisfy the conditions precedent 
required by sect. 3 (1) as to (a) the resolution ( h) } and (b) the 
approval of the rules (h) 7 it will be necessary to show (a) that the 
resolution has been passed by a majority of all the persons who 
together go to make up the central body (as distinct from the 
component unions), and (b) that the approved rules are the rules 
of the central body as an union, and not merely those of tine 
various component unions. 

Where, however, these requisites are ratified, the task of the 
collection of the contribution from each individual person who is 
liable to contribute will be left in the hands of each component 
union, of which the individual happens to be a member. 

In the case of an amalgamation of unions, it does not appear 
necessary that a fresh ballot should be taken where ballots have 
already been taken by each constituent union. If, however, no 
ballot has been taken previously by any such constituent union, 
it is submitted that a fresh ballot must be taken on amalgamation. 

Before an union, whether registered or not, can apply its funds 
to any of the prohibited political objects, two conditions prece 
dent are required by sect. 3 (1) of the Trade Union Act, 1913, to 
be fulfilled, viz., (1) the requisite resolution should have been 
passed, on a ballot (i) of the members, by a majority of the 
members voting. (2) The requisite rules to be approved by the 
Registrar should be in force. ( Forster v. National Amalgamated 
Union of Shop Assistants , &c. 7 (1927) W. N. 41.) 


(h ) Cf. infra, pp. 80 et fteq. 

(0 Of. sect. 4 of Trade Union Act, 1913, as to the manner of taking this 
ballot. i 
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(1) The Resolution ,—-As to the manner of passing the resolu¬ 
tion, a ballot must be taken in accordance with the rules of the 
union to be approved for the purpose, whether the union is regis¬ 
tered or not, by the Registrar;;, and the Registrar must not approve 
any such rules unless he is satisfied that (a) every member has 
an equal right , and if reasonably possible, a fair opportunity of 
voting, and (b), that the secrecy of the ballot is properly 
secured (fe). (Sect. 4 (1) of Trade Union Act, 1913.) 

There is one peculiarity to be noted with regard to the method* 
of passing rules for a ballot, since such rules may be perfectly 
valid and binding, notwithstanding that the provisions of the 
rules of the union as to alteration of rules, or as to making of 
new rules, have not been complied with. Rules for a ballot 
will, notwithstanding any such defects, be perfectly valid and 
binding, whether the union is registered or not, in the following 
circumstances: i.e., (1) they must have been approved by a 
majority of members of the union voting for the purpose, or by 
the executive or other governing body of the union, or by a 
majority of delegates of the union voting at a meeting called for 
the purpose; and (3) a certificate that the rules have been iso 
approved must be given by the Registrar, who of course must Jbe 
satisfied that they have been so approved (i). The rules for 
ballot must, as has already been mentioned, be approved by the 
Registrar himself. 

All the members of the union will ,have an equal right of 
voting, but the resolution to approve the furtherance of any one or 
more of the political objects set out in sub-sect. (3) of sect. 3 of 
the Trade Union Act, 1913, will be carried if it is passed by a 
majority of the members actually voting (m). 

The resolution, when passed, will take effect as a rule of the 
union, and it may be rescinded in the same manner and subject 

(Je) Model Rules for Ballots have been issued by the Registrar, which it would 
be advisable to follow, with such variations as each case may demand. These 
Rules may be obtained from the Registrar. 

(T) Sect. 4 (2) of Trade Union Act, 1913, as re-enacted with amendments 
by sect. 4 (5) of the Trade Disputes Act, 1927. 

(m) As to the position where an union consists of constituent unions cf. 
sect. 3 (5) of the Trade Union Act, 1913, and supra, p. 78. 
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to the same conditions as any ordinary rule of the union. 
(Sect. 3 (4) of Trade Union Act, 1913 (- n ).) 

(2) The Statutory Rules .—Quito apart and distinct from the 
rules for ballot, which will deal with the method of conducting 
the ballot, for the purpose of passing or rejecting the resolution 
for approving as an object the furtherance of any of 
the political objects specified in sect. 3 (3) of the Trade 
Union Act, 1913, are the statutory rules as to the matters 
set out in paras, (a) and (b) of sect. 3 (1) of the Trade Union 
Act, 1913, as amended by sect. 4 of the Trade Disputes and 
Trade Union Act, 1927. 

These statutory rules must be approved by the Registrar, and 
they must be in force at the time in order to legalise the appli¬ 
cation of the funds of the union to any of the political object^ 
set out in sub-sect. (3) of sect. 1 of the Trade Union Act, 1913. 

Before considering the matters for which these “ statutory ” 
rules must provide, it will be convenient to examine the nature of 
the alterations made by sect. 4 of the Trade Disputes Act, 1927, 
in the previous law with regard to contributions for the political 
fund. 

Under sect. 5 of the Trade Union Act, 1913, every member 
of a trade union was obliged to contribute to the political funds 
of his union, unless he gave notice of his objection to contribute 
to the funds of the union, and on giving such notice, the member 
was exempted from contributing to the political fund, so long 
as his notice was not withdrawn, as from the date of the notice, 
if the notice was given by the member within one month of the 
receipt by him of the notice, which was required by sub-sect. (1) 
of sect. 5 of the Trade Union Aot, 1913, to be issued by the union 
to members on the adoption of the resolution by the union approv¬ 
ing the furtherance of political objects, or in case the notice of 
unwillingness to contribute was not given within the above period 
of one month, then from the 1st January next after the notice 
was given. (Sect. 5 (2) of the Trade Union Act, 1913.) 

(») As to rescission of rules, ef. infra, p. 138. 

s. 6 
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Further, by sect. 6 of the Trade Union Act, 1913, the trade 
union could either make a separate political levy from such of its 
members who were liable to contribute to the political fund, or 
it could make a combined levy for political and other purposes 
on all its members without distinction, in the latter event reliev¬ 
ing such of its members who were exempt from contributions to 
the (political fund from the payment of the whole or any part 
of any periodical contributions required from members towards 
the expenses of the union. (Sect. 6 of the Trade Union Act, 
1913.) 

Both sect. 5 and sect. 6 are repealed by the Trade Union Act, 
1927, which by sect. 4 introduces provisions which entirely alter 
the previous methods of contributing to the political fund as 
from the31st December, 1927. Until that date, the existing law 
will remain operative as far as the raising of the political fund 
is concerned, and members who are at present liable to pay the 
political levy will until that date remain liable to do so although 
they have not expressed any willingness to contribute. 
(Sect. 4 (4) of Trade Disputes Act, 1927.) 

In the first place, contracting-out is abolished, and contracting- 
in is substituted in its place. By virtue of sub-sect. (1), no 
member of a trade union will be liable, as from the 31st. December, 
1927, to contribute to the political fund unless he has first after 
the 29th July, 1927, delivered at the head office or some branch 
office of the union a notice in the form set out in the First Schedule 
to the Act, that he is willing to contribute to the political fund. 

This notice may be delivered personally by the member or by 
any authorised agent, and it will be deemed to have been duly 
delivered at the head or branch office of the union if it has been 
sent by post properly addressed to that office. The member need 
not deliver the notice personally; but if he hands the notice to an 
authorised agent, as, for example, to an official of the union or a 
shop steward, the notice will not be deemed to have been duly 
delivered to the head or branch office, unless the union official or 
the shop steward, as the case may'be, himself personally delivers 
the notice at the office, or sends it through the post, properly, 
stamped and addressed to that office. 
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Where a notice of willingness to contribute has once been given, 
that notice will automatically remain operative from year to year 
until it is withdrawn. In order to withdraw the notice, notice of 
the withdrawal must be delivered by the member personally, or 
by an authorised agent, or through the post (as in the case of 
delivery of the notice of willingness to contribute), to the head or 
branch olliceof the union. 

The member will not, however, cease to be liable to contribute 
to the political fund immediately he delivers the notice of with¬ 
drawal, since the notice of withdrawal will not be effective until 
the 1st day of January next after the delivery of the notice of 
withdrawal, so that during the period of the delivery of the notice 
•of withdrawal and the 1st of January next following, the member 
will continue to be liable to contribute to the political fund. 

The second important alteration of the law effected by sect. 4 
of Ihe Trade Disputes Act, 1927, which is concerned with the 
method of making the political levy, is intended to remedy 
•defects in the 1913 Act. Under that Act, as it was not necessary, 
to levy the political funds separately, it was difficult to check' 
transfers, as, for example, by means of book entries, from the 
general fund to the political fund in the case of such unions as had' 
no separate levy. Further, there was apparently nothing to pre¬ 
vent the general fund of the union from being charged with the 
support of political purposes, for which its subscribers did not 
intend it to be used. 

This is now obviated by sect. 4 (2), which applies both to 
registered and unregistered unions- the latter, moreover, being 
brought into line with registered unions—by being compelled to 
make annual returns to the Registrar under sect. 16 of the Trade 
Union Act, 1871 (o). 

By sub-sect. (2) of sect. 4, all contributions to the political 
fund must be levied separately, and no assets of the union, other 
than the amount raised by such separate levy, may be carried to 
the political fund. Moreover, no assets of the union other than 

(o) Cf. sect. 4 (6) of the Trade Disputes Act, 1927. 

6 ( 2 ) 
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those forming part of the political fund may be directly or in¬ 
directly applied or charged in furtherance of any political object 
to which sect. 3 of the Trade Union Act, 1913, applies (but not, 
of course, other political objects), any charge in contravention of 
sect. 4 (2) of the Act of 1927 being entirely null and-void. 

The object of sect. 4 (2) of the Act of 1927 is to ensure the 
thorough separation of the general from the political fund of the 
union, so that monies subscribed for benefits and other general 
purposes should not be expended for political purposes. 

The political fund is not, however, confined merely to monies 
raised by the separate political levy. The interest on investments, 
which constitute the political fund, will belong to that fund, 
and that fund may be lawfully swelled by donations, subscriptions, 
and so forth. 

It will be convenient now, after discussing the above alterations 
in the law, to consider the matters for which provision must be 
made in the statutory rules. These rules must provide: — 

(1) That any payments in furtherance of the political objects- 

(enumerated in sub-sect. (3) of sect. 3 of the Trader 
Union Act, 1913) are to be made out of a separate fund, 
called the “political fund.” (Sect. 3 (1) (a) of Trade 
Union Act, 1913.) 

(2) That a member who is exempt from contributing shall not 

be (i) excluded from any benefits of the union; or 
(ii) placed in any respect either directly or indirectly 
under any disability or at any disadvantage (except in 
relation to the control and management of the political 
fund), as compared with other members, by reason of 
such exemption. (Para, (b) of sect. 3 (1) of Trade 
Union Act, 1913.) 

(3) That contribution to the political fund shall not be made 

a condition for admission to the union. (Ibid.) 

Inasmuch, however, as the rules must now be amended so a& 
to .conform as well to the requirements of the Act of 1927 
(cf. sect. 4 (3) of the Act of 1927), provision must be made in 
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the rules for the matters contained in sub-sects. (1) and (2) of 
sect. 4 of the Act of 1927 (p). 

The rules, as amended, moreover, must, within six months or 
such further time as 4 maj' be allowed by the Registrar, receive the 
approval of the Registrar, and until this is done the union will 
not be deemed to have complied with the requirements of sect. 3 
of the Trade Union Act, 1913, and will not, therefore, be in ‘a 
position lawfully to expend its funds on any of the “ political 
objects” enumerated in sect.3(3) of the Trade Union Act, 1913. 
(Sect. 4 (3) of the Trade Union Act, 1927.) 

A peculiarity should be noted as to the manner in which these 
statutory rules as to political objects may be passed. It is not 
necessary that these rules should be passed in exactly the same 
way as other rules of the union, and they will be of full force and 
effect notwithstanding, if the Registrar is satisfied and certifies 
that the rules have been approved by a majority of the members 
voting, or by the executive or other governing body, or by a 
majority of delegates of the union voting at a meeting called for 
the purpose. (Sect. 4 (5) o£ Trade Disputes Act, 1927 ( q ).) 

When a member of a trade union alleges that he is aggrieved 
by a breach of any of the above statutory rules, as for example, 
by payments towards the prohibited political objects out of the 
general funds of the union, as in Forster s Case ((1927) W. N. 
41), he may make a complaint to the Registrar under sect. 3 (2) 
of the Trade Union Act, 1913. The Registrar, if satisfied that a 
breach has been committed, will make such order for remedying 
the breach as he thinks just. Any such order (r) will be final 
and binding without appeal, and will not be removable into any 
Court ( s ) or restrainable by injunction, and if recorded in the 

(p) It is understood that new Model Rules will be issued by the Registrar to 
meet the requirements of the Act of 1927. 

(?) Compare sect. 4 (2) of Trade Union Act, 1913. 

(r) And the position seems to bo the same where no order is made at all. 
Forster’8 Case , (1927) \V. N. 41. 

(«) Presumably mandamus and prohibition might lie. 
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County Court it may be enforced as if it were an order of sueln 
Court (t). 

Whether, in such circumstances, it is open to an aggrieved 
member to elect whether he will take proceedings in a Court of 
law, as, e.g. to restrain the misapplication of the union’s funds,, 
is not quite clear, but it is submitted that sect. 3 (2) of the Trade 
Union Act, 1913, does not bar any such remedy. On the other- 
hand, once the member lias made his election and made an appli¬ 
cation to the Registrar under sect. 3 (2), he must abide thereby,, 
and he will not be able to take proceedings in a Court of law (u). 
Whatever the powers of the Registrar, however, under sect. 3 (2) 
of the Trade Union Act, 1913, they will be subject to the pro¬ 
visions of sect. 4 of the Trade Union Act, 1871 (a*). 

( t ) For tlio County Court Rules on this matter, soe Ord. XLIb., infra, 
App. 

00 Forster's Case , (1927) W. N. 41. Cf. also an article by the author in 
the Scots Law Times, 1927. 19th Feb., p. 37. Cf. also infra . p. 145. 

(.r) Of. infra, pp. 198 et seq. 
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TRADE UNIONS IN RELATION TO THE COMPANIES ACTS. 

As has already been mentioned above, a trade union is, by reason 
of sect. 5 of the Trade- Union Act, 1871, unable to be registered 
under the Companies Acts, and any such purported registration 
will be void. 

If a trade union wants to trade, therefore, it can only do so by. 
promoting or taking shares in a company formed for the purpose 
of carrying on such trade, and for the manner in which this object 
may be effected reference might usefully be made to Palmer’s 
Company Precedents (12th ed.), Vol. I. at p. 109 sqq. 

The objects and the rules of the trade union must, of course, in 
any event, be considered carefully in order to determine whether 
what it is intended to do is or is not ultra vires the trade union, 
for although sect. 1 (1) of the Trade Union Act, 1913, entitles 
a trade union, subject to certain specific restrictions as to political 
objects, to apply its funds for any lawful objects or purposes for 
the time being authorised under its constitution, the Courts will 
nevertheless apply the doctrine of ultra vires in all its strictness 
to any misapplication of the funds of the union, as it did in 
Carter's ('ase ((1915' W. N. 73) (where the society purchased 
shares in a company formed to publish a Labour newspaper), and 
Bennett's Case ((1915) W. N. 334) (where, also, shares were pur¬ 
chased in a similar company), in which latter case it should 
incidentally be observed, the individual members of the executive 
council who had sanctioned the purchase were held to be personally, 
liable. 

Even if a trade union has been registered through inadvertence 
as a company, the registration will be void by reason of the 
express provisions to that effect contained in sect. 5 of the Trade 
Union Act, 1913. 
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Reference may be made to Edinburgh and District Aerated 
Water Manufacturers' Association v. Jenkinson d Co. (a) ((1903) 
5 F. 1159). 

The object of the plaintiff association was to protect the bottles 
and boxes of its members from being dealt with by persons not 
having lawful authority. By its articles and bye-laws prohibi¬ 
tions were imposed on members with regard to the purchase and 
exchange of bottles and to the employment of travellers formerly 
in the employment of members, and provisions were made for 
fines for breach of the rules or bye-laws. In an action brought by 
the association against one of its members to recover a fine, it was 
held that the association had no title to sue, since, by reason of 
restrictions imposed by it on the conduct of the trade or business 
of aerated water manufacturers, it was a trade union, and its 
registration under the Companies Acts was void. 

The registration of the union as a company will therefore 
clearly be void,nor will the Registrar’s certificate of incorporation 
be /conclusive (6) that the company has been validly registered. 
(British Association of Glass Bottle Manufacturers (Limited ) v. 
Nettlefold' , 27 T. L. R. 527.) 

This case (c) might usefully be contrasted with Edinburgh and 
District , dc. Association v. Jenkinson d Co. ((1903") 5 F. 
1159). 

The material facts in the former were that the Association of 
Glass Bottle Manufacturers, which was a trade union, procured 
the formation of the plaintiff company for the purpose of acquir¬ 
ing the patent rights in an automatic machine invented in 
America for the manufacture of glass bottles. The objects of the 
plaintiff company were (1) to acquire patent rights; (2) to carry 
on business as manufacturers of and dealers in glass bottles; 
(3) to undertake the duties of a trade protection society; (4) to 


(a) Of. also Evans # Co. v. Ileathcote, (1918) 1 K. B. 418, where the 'Company 
was held to be a trade union. Cf. supra, p. 30. 

(5) Cf. sect. 17 of the Companies Act, 1908. 

(c) Cf. also Aberdeen Master Masons* Incorporation , Ltd. v. Smith , (1908) 
S. C. 669; Merrifield, Ziegler § Co. v. Liverpool Cotton Asson., Ltd . (1911) 

105 L. T. R. 97. 
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enter into partnership or into any arrangement for (inter alia) 
regulation of output or prices with any person or persons or 
association of persons. It was held by Hamilton, J., distinguish¬ 
ing Edinburgh and District , &c. Association v. Jenhinson & Co., 
that the plaintiff company was not a trade union on the ground 
that the power given to the company to enter into arrangements 
for the regulation of output and prices was only a power and was 
not a main object of the company, the fact that the plaintiff com¬ 
pany had power to enter into such a combination with other 
persons, which would make that combination a trade union, not 
constituting the company by itself a trade union. (28 T. L. R. 
at p. 529.) i 

Although a trade union may not be registered as a company, 
there appears nothing to prevent a company from joining a trade 
union and subscribing to the funds of a trade union, though in 
such a case the compan}^ might find itself in the position of 
being unable to enforce its rights in the matter. 

Where an association is otherwise entitled to be registered as a 
company, the fact that it may have one or more objects, which tare 
in restraint of trade, will not apparently prevent it from being 
registered as a company, but any such object will be treated as 
illegal, and any covenants in relation thereto will be unenforce¬ 
able. (Sec, for example, Mineral Water Bottle Exchange and 
Trade Protection Society , Ltd. v. Booth , (1887) 36 Ch. D. 465.) 
Should, however, one or more of the principal objects of such an 
association be a “statutory” object, then it is submitted as such 
an association would clearly be a trade union, it could not be 
registered under the Companies Act, and any such registration 
would be void. 

Trad# Unions and Assurance Companies. 

An assurance company may be a body corporate or incorporate, 
and the relation of trade unions thereto merits some 
consideration. An assurance company is a company which 
carries on life assurance business, and/or fire insurance 
business, arid/or accident insurance business, and/or employers’ 
liability insurance business, and/or land investment business, 
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subject as respects any class of assurance business to the special 
provisions of the Assurance Companies Act, 1909, relating- 
thereto (d). Prior to the passing of this Act, the Life Assur¬ 
ance Companies Acts of 1870, 1871 and 1872, imposed certain 
obligations on companies issuing life policies (such as the deposit 
of £20,000 with the Board of Trade), annual accounts, triennial 
statements, and so forth. In 1907, employers’ liability insur¬ 
ance companies were placed under similar obligations. In 1909 r 
however, the whole law was consolidated by the Assurance Com¬ 
panies Act, 1909, with amendments, and the principle of impos¬ 
ing such restrictions on companies carrying on life and employers’ 
liability insurance business was extended to lire insurance,, 
accident insurance, and land investment businesses. 

By sect. 1 of the Assurance Companies Act of 1909 (e), that 
Act is not to apply to trade unions registered under the Trade 
Union Acts, so that such registered unions may carry on the 
various kinds of assurance business without being subject to 
the restrictions imposed on assurance companies by the Assurance 
Companies Act, 1909. 

This exemption, although it does not apply to unregistered 
trade unions, may nevertheless be claimed by an unregistered trade- 
union by virtue of the provisions contained in sect. 35 of the 
Assurance Companies Act, 1909. By that section the Board of 
Trade may, on the application of any unregistered trade union 
originally established more than twenty years before the com¬ 
mencement of the Act (1st July, 1910) (/), extend the tibove 
exemption to the unregistered union, applying therefor, if the 


(< d ) Sect. 1 of the Assurance Companies Act, 1909, where the various kinds 
of the above-mentioned assurance business will be found defined. With 
regard to “ land investment business,” the definition thereof has been altered 
by sect. 42 (1) of the Industrial Assurance Act, 1923. For the particular 
application of the Act to the various kinds of business, see sects. 30—34 of 
the Act. 

(e) This sect. 1 {inter alia ) embodies the provision in the (now repealed) 
sect. 7 of the Trade Union Act, 1876, which only applied to life assurance 
companies, and extends it to all “ assurance companies.” 

(/) Sect. 38 (2) of the Assurance Companies Act, 1909. 
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Board is of opinion, after consulting the Chief Begistrar, that the 
union (fj) is one to which it is inexpedient that the provisions of 
the Act should apply. 

(<y) Tiie expression used in the section, which applies to unregistered friendly 
societies as well, is only “ society.” Qu therefore, whether this additional 
requirement as to expediency only applies to a friendly society and not to 
a trade union. 
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CHAPTER VII. 

TRADE UNIONS IN RELATION TO THE FRIENDLY SOCIETIES ACTS. 

The position of a trade union in relation to the Friendly Societies 
Acts is one that it is exceedingly difficult to determine, but 
before dealing with this question, it may be useful to give a short 
summary of the legislation affecting friendly societies. In 1896, 
all the earlier enactments were consolidated into two Acts, i.e., 
the Friendly Societies Act, 1896, and the Collecting Societies 
and Industrial Assurance Companies Act, 1896, the Legislature 
affecting a sharp cleavage, by embodying (with certain altera¬ 
tions) in the first measure all the earlier provisions with regard 
to friendly societies proper, and in the second measure all earlier 
provisions with regard to collecting societies and industrial assur¬ 
ance companies. 

In 1908, the Friendly Societies Act, 1908, was passed, which 
made certain amendments in the earlier Friendly Societies Act 
of 1896. 

In 1923, the Collecting Societies and Industrial Assurance 
Companies Act, 1896, was repealed by the Industrial Assurance 
Act, 1903, which latter Act also effected certain amendments in 
the Friendly Societies Act, 1896. 

Again in 1924, the Friendly Societies Act, 1924, which is a 
short amending Act, was passed, and this Act made certain 
amendments in the Friendly Societies Act, 1896, and also in the 
Industrial Assurance Act, 1923. 

Lastly, in 1926, the Industrial Assurance (Juvenile Societies) 
Act, 1926, was passed, amending sect. 11 of the Industrial Assur¬ 
ance Act, 1923, with respect to the exemption from that Act of 
juvenile societies. 

Such then is a brief summary of the principal Acts relating to 
friendly societies and collecting societies and industrial assurance 
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companies, but we are more concerned with the Acts relating to 
friendly societies. 

The first question that arises is how far do the Friendly, 
Societies Acts apply to trade unions? 

According to sect. 5 of the Trade Union Act, 1871, it is ex¬ 
pressly provided that “ (1) The Friendly Societies Acts, 1855 
and 1858 ( h ), and the Acts amending the same . . . shall not 
apply to any trade union, and the registration of the trade union 
under any of the said Acts shall be void, and the deposit of the 
rules of any trade union made under the Friendly Societies Acts, 
1855 and 1858, and the Acts amending the same, before the 
passing* of this Act (/), shall cease to be of any effect.” 

When the Trade Union Act, 1876, however, was passed, an 
express exception was made by sect. 2 of that Act in favour of the 
application to all trade unions, whether registered or unregistered, 
of the provisions of sect. 28 of the Friendly Societies Act, 1875, 
now reproduced by sects. 62—67 of the Friendly Societies Act, 
1896 (k) (which deals with the question of payments on ,death 
of children). Sect. 2 of the Trade Union Act, 1896, providing 
that, notwithstanding anything in sect. 5 of the Trade Union Act 
of 1871, a trade union, whether registered or unregistered, which 
insures or pays money on the death of a child under ten years of 
age, shall be deemed to be within the provisions of [now] 
sects. 62- 67 of the Friendly Societies Act, 1896. These sections 
place restrictions on the insurance of the lives of, and on the pay- 
ment of sums of money on the death of, children under certain 
age, but these restrictions do not apply at all where the person 
insuring has an insurable interest in the life of the insured person- 
(Sect. 67 of Friendly Societies Act, 1896.) 

Sect. 62 of the Friendly Societies Act, 1896, forbids, amongr 
other associations, a trade union, whether registered or unregis- 

(A) From tho foregoing observations, it will be noticed that the Act9 of 1855- 
and 1858 arc no longer in force. 

(0 So that the prohibition is retrospective. 

(A) Sec infra, pp. 93 et %eq . The above provisions in the Friendly Societies 
Act, 1896, have been altered slightly by the Friendly Societies Act, 1924, the 
alterations being indicated in the Appendix. For the effect of these provisions,, 
see Fuller on Friendly Societies, 4tli ed. pp. 137—143. 
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tered, to insuro or to pay on the death of a child under certain 
specified ages, any sum of money, which when added to any 
amount payable on the death of that child, by any friendly society 
or branch, or by any other trade union, or by any industrial assur¬ 
ance company, exceeds certain specified amounts, viz.: — 


(a) In the case of a child under 3 years. £6 

(b) In the case of a child under 6 years. £10 

(c) In the case of a child under 10 years. £15 


By sect. 63 of the Friendly {Societies Act, 1896, such payments 
on the death of a child under ten years must not be made except 
to certain persons, i.e., the parent of the child, or the personal 
representative of such parent, nor upon a production by the parent 
or personal representative of a certificate of death containing cer¬ 
tain particulars (for which see sect. 64 of the Friendly Societies 
Act, 1896). 

Moreover, by sect. 66 of the Friendly Societies Act, 1896, the 
trade union making the payment is put upon inquiry as to the 
amount, if any, previously paid by any friendly society or other 
trade union, or by any branch in respect of the same death. 

A distinction, as far as the constitution of a. penal o[fence is 
•concerned, is to be drawn, in the case of trade unions, between an 
insurance on the one hand, and a payment on the other, in contra¬ 
vention of the above provisions contained in the Friendly Societies 
Act. 

By virtue of sect. 84 (f) alid sect. 89 and sect. 91 of the 
Friendly Societies Act, 1896, a payment in contravention of the 
above provisions by a trade union or branch, or by any officer or 
member thereof, or other person, is punishable by a fine of not 
more than £5, recoverable in a Court of summary jurisdiction. 

There is no similar provision to be found with regard to an 
insurance by a trade union or branch in contravention of the pro¬ 
visions of the Act. In such a case no criminal liability will be 
incurred, though the insurance itself will of course be illegal and 
void, with all the necessary civil consequences attaching thereto. 

Where an insurance is effected contrary to the provisions of 
:sect. 62 of the Friendly Societies Act, 1896, the policy will be void 
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intoto, and not even the sum which might legally have been assured 
will be payable, and the fact that the policy contains other pro¬ 
visions which are legal will be of no effect. ( Connors v. London 
and Provincial Assurance Co. (1913), 47 I. L. T. It. 148.) 

Another provision in the Friendly Societies Acts, which is 
made expressly to apply to trade unions, but only to registered 
trado unions or branches of registered trade unions, is that con¬ 
tained insect. 22 (2) and (3) of the Friendly Societies Act, 1896. 
According to the provisions therein contained, a registered trade 
union or branch of a registered trade union may contribute to the 
funds and take part, by delegates or otherwise, in the government 
of a medical society (that is, a society for the purpose of relief in 
sickneas by providing medical attendance and medicine), with¬ 
out becoming a branch under the Friendly Societies Act of such 
medical society. (Sect. 22 (1) and (2).) 

Where a registered trade union, or branch of a registered trade 
union, is contributing under the above provisions to the funds of 
a medical society, it may not withdraw from contributing to the 
funds of any such medical society except on three months' notice 
to the society and on payment of all contributions accrued or 
accruing due to the date of the expiration of the notice. 
(Sect. 22 (3) of the Friendly Societies Act, 1876.) 

Apart from these express provisions, how far, if at all, do the 
Friendly Societies Acts apply to trade unions? 

As far as registered friendly societies are concerned it is clear, 
from the express provisions of sect. 5 of the Trade Union Act, 
1871, that a trade union cannot be registered as a friendly 
society (Z). 

Associations can only be registered as friendly societies if they 
ean be regarded as being within one of the five classes of societies 
to which sect. 8 (m) of the Friendly Societies Act, 1896, refers, 
each such class being separate and distinct. (Cf. sect. 11 of the 
Friendly Societies Act, 1896.) 

(0 Cf. also sect. 77 (1) (b) of the Friendly Societies Act, 1896, as to the 
effect of illegality on registration. Qtt. whether such illegality refers to ille¬ 
gality at common law independently of any legality conferred by statute. 

(m) Infra, App. 
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But the rule does not apply in its strictness to unregistered 
friendly societies, and it has been held in Knowles v. Booth 
((1882), 32 W. R. 432), that an association may be an unregis¬ 
tered friendly society, although it may not include in its objects 
all the objects stated in (now) sect. 8 of the Friendly Societies 
Act, 1876, provided its objects are substantially the same as those 
in the Act (n) . It would appear, however, that an association 
having objects which would have been illegal at common law, 
by reason, for example, of being in illegal restraint of trade, could 
not possibly be even an unregistered friendly society (o). On 
the other hand, the fact that some of the objects of such a society 
happen to be illegal will not necessarily prevent the society from 
being a friendly society. ( Swaine v. Wilson , 24 Q. B. D. 
252 (p).) 

This seems to be the view taken in such cases as Hornby v. 
Close (L. R. 2 Q. B. 153) and Farrer v. Close(q) (L. R. 4 
Q. B. 602). In Hornby v. Close, the association was hold not to 
be a friendly society on two grounds, viz.: (1) that its purposes 
were not analogous to those of a friendly society as contemplated 
by the Act then in force; and (2) that the rules of the association, 
although not illegal in the sense of bringing the parties to them 
within the criminal law, were in restraint of trade, and so far 
illegal. (SeeL. R. 2 Q. B. at p. 159.) 

So, again, in Farrer v. Close , it was held that the association 
could not take advantage of the provisions relating to friendly 
societies, since, although it had many legitimate rules of a 
friendly society, it was nevertheless by reason of other rules 
illegal and in restraint of trade. 


(w) Cf. also per Coekburn, C.J., in Hornby v. Close, L. R. 2 Q. B. at 
p. 158. 

(o) Cf. for example, Old v. Robson , 6 T. L. R. 151; Cullen v. Elwin, 20 
T. L. R. 490. 

(p) Though this does not appear to be the point actually decided in this case. 
(g) The principle of these cases to the effect that an illegal association cannot 

be a friendly society appears to be correct, although the actual decisions therein 
as to whether the associations were in fact illegal would appear to be open 
to question. (See supra, p. 23.) 
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While it is tolerably clear that no trade union can be registered 
as a friendly society, and that no association which is illegal, or 
would have been illegal but for statute, can be*a friendly society 
at all, whether registered or unregistered, the position of trade 
unions whose objects are not illegal is more difficult to determine. 
As has been indicated above (r), an association which *has per¬ 
fectly legal objects might be a trade union, and there is nothing 
apparently to prevent such an association, if it satisfies the require¬ 
ments laid down in Knowles v. Booth , as indicated above (supra, 
p. 96), to be an unregistered friendly society. Such a trade 
union, it is submitted, may therefore have the status of an 
unregistered friendly society, and the fact that the union is 
registered as a trade union does not appear to make any material 
difference. (See per Cozens-Hardy, M.R., in Gozney's Case , 
(1909) 1 K. B. at p. 916.) 

On the other hand, the case of Winder v. Governors and Guar¬ 
dians of Kingston-upon-Hull Corp. (20 Q. B. D. 410) (*) 
appears to be in support of the proposition that a trade union 
cannot be a friendly society. In that case, ,however, the trade 
union was a registered trade union, and it would appear to have 
been assumed from the judgment of Mathew, J. ( ib . at p. 414), 
that the union was one which would have .been an illegal associa¬ 
tion at common law, in which event clearly ,it could not have been 
a friendly society at all. Moreover, that case, as well as the later 
case of Guardians of St. Mary , Islington (66 J. P. 665), may 
be regarded merely as deciding what they did in fact decide, 
viz., that a trade union is not a 4 'benefit or friendly society” 
from which guardians can claim reimbursement in respect of a 
pauper’s maintenance under sect. 23 of the Divided Parishes Act, 
1876 ( t ), by virtue of the Poor Law Amendment Act, 1879 ( t ). 
It might, theref ore, be argued that those cases merely decide that a 
trade union is not a friendly society, but only so far as the Divided 


(r) P. 52. 

(«) Of. also Guardians of St. Mary, Islington v. Am. Soc. of Engineers, 66 
J. P. 665, where, however, it is not stated whether the union was registered or 
not, or whether the union would have been legal or illegal at common law. 

(0 See now the Poor Law Consolidating Act, 1927. 


7 
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Parishes Act, 1876 (w), and the Poor Law Amendment Act, 
1879 (m), are concerned. It might, however, be noted that 
sect. 23 of the Divided Parishes Act, 1876 (w), will apply to an 
unregistered friendly society. (Merthyr Tydvil Guardians v. 
Cambrian Lodge, 45 J. P. 220.) 

At any rate, as far as contracts are concerned, and the enforce¬ 
ment of benefits, it does not seem to matter very much whether 
the union is or is not a friendly society, since to be a friendly 
society the union must be legal at common law, so that the restric¬ 
tions contained in sect. 4 of the Trade Union Act, 1871, could 
not apply. 

[For the status and disabilities of unregistered friendly societies, 
reference may be made to Fuller on “Friendly Societies,” 4th ed. 
pp. 35—39.] 

(«) See note (t), supra, p. 97. 
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CHAPTER VIII. 

TRADE UNIONS AND THE INDUSTRIAL AND PROVIDENT SOCIETIES 

ACT. 

Just as every trade union, whether registered or unregistered, is 
prohibited from being registered under the Friendly Societies 
Acts and the Companies Acte, it is likewise prohibited from being 
registered under the Industrial and Provident Societies Acts, and 
those Acts will not apply to any trade union at all. (Sect. 5 of 
the Trade Union Act, 1871.) 

A short survey of the statutes relating to these societies may 
not be out of place. Industrial and provident societies must be 
considered to have been created when the Friendly Societies Act, 
1846, authorised the registration of friendly societies for such 
purposes, but the first Act which dealt principally with these 
industrial and provident societies was the Industrial and Provident 
Societies Act, 1852. That Act was amended by an Act of 1854, 
and later explained by an Act of 1856. These Acts were con¬ 
solidated in 1862, to remove doubts as to the effect of which, and 
in other respects to amend it, the Industrial and Provident 
Societies Act, 1867, was later passed, this Act of 1867 being 
itself explained and amended by an Act of 1871. The law was 
again consolidated in 1876, and a final consolidation of the law 
took place in 1893 by the passing of the Industrial and Provident 
Societies Act, 1893, and this Act of 1893, together with an Act 
of 1894 (which relates to the island of Jersey), and an Act of 
1895 (which effects an amendment relating to appeals from the 
assistant registrar), and an Act of 1913 (amending the principal 
Act of 1893), are at present the chief statutes affecting such 
societies. 

7 (2) 
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By sect. 4 of the Industrial and Provident Societies Act, 1893 r 
a society may be registered under the Act if it is a society for 
carrying on any industries, businesses or trades specified in or 
authorised by its rules, whether wholesale or retail, and including 
dealings of any description with land, and such registration will 
make the society a body corporate. (Sect. 21 of the Industrial 
and Provident Societies Act, 1893.) A society which may be 
registered under the Industrial and Provident Sjocieties Act, 1893, 
may, by virtue of sect. 8 (3) pf the Friendly Societies Act, 1896, 
be registered as a specially authorised society under the ‘Friendly 
Societies Act, 1896, or it may be registered under the Companies 
Acts. A society which is registered under the Industrial and 
Provident Societies Act, however, will enjoy greater advantages 
than it would if it were registered under the Companies Acts ( a ). 

By reason of sect. 5 of the Trade Union Act, 1871, the same 
restrictions which apply to a trade union carrying on business 
as a company, apply to its carrying on any industry, business or 
trade as an industrial and provident society, since by that section 
the Industrial and Provident Societies Acts do not apply to any 
trade union, and the registration of a trade union under the 
Industrial and Provident Societies Acts will be void. The only 
solution of the difficulty in the case of a trade union which wishes 
to act as an industrial and provident society is, therefore, as in 
the case of a company (6), for the union to promote such a society. 
The limitation as to the holding of shares in an industrial and 
provident society must, however, be noted. By sect. 4 (a) and 
sect. 42 of the Industrial and Provident Societies Act, 1893, no 
member, or even body corporate, other than an industrial and 
provident society registered under the Industrial and Provident 
Societies Act, 1893, may have or claim any interest in the shares 
of the society exceeding £200. 

(а) See Fuller on Friendly Societies, 4th ed. at pp. 370, 371. 

(б) See supra, p. 87. 
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CHAP TEE IX. 

TRADE UNIONS AND THE PROVIDENT NOMINATIONS AND SMALL 
INTESTACIES ACT, 1883. 

As far as trade unions are concerned, sect. 10 of the Trade Union 
Act, 1876, which deals with the nomination of persons to receive 
sums of money not exceeding a specified amount (now £100) on 
the death of the nominator, must be read together with the Provi¬ 
dent and Small Intestacies Act, 1883. That Act not only 
amends sect. 10 of the Trade Union Act, 1876, by increasing the 
amount payable on death from £50 (as originally enacted in 
sect. 10 of the Trade Union Act, 1876), but contains other pro¬ 
visions with regard to nomination and intestacy, and it must be 
read as a whole, and incorporated as it were with sect. 10 of 
the Trade Union Act, 1876. 

The Provident and Small Intestacies Act, 1883, originally 
applied not only to trade unions, but also to other societies, such 
as friendly societies, savings banks, and industrial and provident 
societies. The provisions of that Act may now be regarded as 
applying solely to registered trade unions, its provisions with 
regard to friendly societies and industrial and provident societies 
having been repealed, and re-enacted, with modifications, respec¬ 
tively in the Friendly Societies Acts (sects. 56 et sq.) and in the 
Industrial and Provident Societies Act, 1893. (Sects. 25 et sq.) 
' It is a moot point whether the Provident Nominations and 
Small Intestacies Act, 1883, and sect. 10 of the Trade Union Act, 
1876, apply to unregistered trade unions, and it is submitted 
not. Although sect. 10 of the Trade Union Act, 1876, refers to 
a ‘‘trade union” simply, and although sect. 2 of the Provident 
Nominations and Small Intestacies Act, 1883, defines a society 
as “including” a registered trade union, it is submitted from a 
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consideration of such provisions in the Provident Nominations- 
and Small Intestacies Act, 1883, as the definition of “ office ” in 
sect. 2, and sect. 4, and sect. 7 in particular, that the Provident 
Nominations and Small Intestacies Act, 1883, is clearly intended 
to apply only to registered trade unions. Moreover, the definition 
in sect. 2 of society as “ including ” a registered trade union, is 
the only natural definition to be expected, since when the Pro¬ 
vident Nominations and Small Intestacies Act, 1883, was passed 
it applied to other societies as well. If, therefore, this Act 
applies only to registered trade unions, it is difficult to see how 
sect. 10 of the Trade Union Act, 1876, can apply to any but a 
registered trade union, since that section and the Provident 
Nominations and Small Intestacies Act, 1B83, must be read as 
a whole. 

Under sect. 10 of the Trade Union Act, 1876 (as amended by 
sect. 3 of the Provident Nominations and Small Intestacies Act, 
1883), a member of a registered trade union, not being under 
16 years of age, may by writing under his hand, which must 
be delivered at or sent to the registered office (a) of the trade 
union, nominate any person, not being an officer or servant of the 
union (unless such officer or servant is the husband, wife, father, 
mother, child, brother, sister, nephew or niece^of the nominator), 
to receive any monies not exceeding £100 (6), which might be 
payable on the death of the member. 

A nomination once made by a member is in no way binding, 
and may be revoked or varied from time to time by the member 
during his lifetime, the same formality being required in the case 
of any alteration or variation, i.e., the alteration or variation 
must be in the writing of the member (nominator), and must be 
sent to or delivered at the registered office of the union. 

A nomination, and similarly, it seems, any alteration or varia¬ 
tion may be partly printed (sect. 4 of the Provident Nomina¬ 
tions and Small Intestacies Act, 1883), but it seems some part 
thereof must be by writing under the hand of the nominator. 

O) Cf. definition of “ office ” in sect. 2 of the Provident Nominations and 
Small Intestacies Act, 1833. 

(b) Sect. 3 of the Provident Nominations and Small Intestacies Act, 1383. 
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It would appear that the nominator must sign the nomination, 
but a mark will be sufficient. In Re Gill (c), a nomination 
revoked in the following manner was held good. In this case 
the revocation was written down by a third person, at the dicta¬ 
tion of the nominator, who, since he was blind, made his mark 
on the document, his hand being guided for the purpose. 

What applies to a revocation of a nomination equally applies to 
a nomination itself, even so far as to prevent a will from'operat¬ 
ing as a valid revocation ( Bennett v. Slfder (<?), (1899) 1 K. B. 
45), and the provisions of the Act must strictly be followed in 
making or revoking or varying a nomination, since “ all the 
powers in such a matter are statutable powers, and they must, to 
operate, be strictly in accordance with the statutable require¬ 
ments. n ( Per FitzGibbon, J., in McKee v. Meikle, 27 
I. L. T. R. at p. 101.) 

On the other hand, in a Scottish case, under the Friendly 
Societies Act, 1896, it was held that a nomination authenticated 
by the member’s mark only (she being unable to write),and by the 
signatures of two instrumentary witnesses, was not sufficient (as 
far as the law of Scotland was, of course, concerned). ( Morton 

v. French , (1908) S. C. 171 (•).) 

It would appear, however, that as far as English law is con¬ 
cerned, the decision in Re Gill is to be preferred to Morton v. 
French , since a nomination is in the nature of a testamentary dis¬ 
position (Re Baxter, (1903) P. 12; Lavin v. Rowley, 102 L. T. 
560 (/)), and under English law, the mark in lieu of the signature 
of a testator will be sufficient ( g ). In any event, a nomination 
which may be invalid under sect. 10 of the Trade Union Act, 

(o) See Report of Chief Registrar of Friendly Societies for 1920 (1920, 
R. C. R.), at p. 63. This case refers to a savings bank nomination, but it 
would equally apply to a nomination under sect. 10 of the Trade Union Act, 
1876. 

(d) Cf. also WKee v. Meikle, 27 I. L. T. R. 100. 

(e) The testatum in this case was as follows:—' Signed by me in the presence 

of two disinterested witnesses this-day of -. Mary French X (her 

mark).” 

(/) See also Re Griffin, (1902) 1 Oh. 135, 140. 

(g) Baker v. Boning, 8 A. & E. 94; Field, 3 Curt. 752. 
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1871, as, for example, by reason of the amount being in excess 
of £100, might, notwithstanding, be a good testamentary dis¬ 
position, and as such entitled to probate. (Re Baxter, (1903) 
P. 12.) A nomination under sect. 10 is not the only way in 
which monies payable on the death of the member can be 
transferred (h ). 

Any person may be nominated, but if the nominee is an officer 
or servant of the union, he must stand in one of the specified 
relationships to the nominator as indicated in sect. 10 of the 
Trade Union Act, 1876. There would appear to be nothing, 
however, to prevent a trade union limiting the scope of sect. 10 
as to the persons who might be nominated, since the rules amount 
to a contract (i) between the union and the member nominating, 
but such a rule must be clearly expressed as intending to limit 
the scope of the section. QLavin v. Rowley, 102 L. T. 560.) 

It would appear, moreover, that more than one person might be 
nominated, so long as the total amount was within the proper 
limit of £100. With regard to the question of the amount, it 
should be noted that a nomination to an amount not exceeding 
£100 may be valid, even though the total amount payable by the 
society on the death of the nominator exceeds that sum. (Bennett 
v. Slater , (1899) 1 Q. B. 45.) 

The monies to which sect. 10 of the Trade Union Act, 1876, 
refers, are monies payable on the death of the nominator, and the 
words used in that section would appear to cover even money 
which, by the rules, was payable on the death of the nominating 
member to a third person, but it is submitted in view of the 
decision in Lavin v. Rowley (supra), that monies which are by 
the rules payable on the death of a member to a certain person 
cannot be nominated away from such person by the member mak¬ 
ing the nomination (1c). On the other hand, whatever may be the 

(A) Cf. Be Griffin, (1902) 1 Ch. 13 5, a decision under the Friendly Societies 
Acts, in which it was held that policies issued by a friendly society might be 
assigned in the ordinary way as well as by nomination under the Acts. 

(0 Ashby v. Cortin, 21 Q. B. D. 401. 

(Jc) See McNamara v. Cave (1914), R. O. R. 26, which, however, was a 
friendly society case, and might be distinguished, on the ground that the pay¬ 
ment of the monies to the persons in question was within one of the statutory 
objects of a friendly society. Cf. also Ashby v. Cortin, 21 Q. B. D. 401. 
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rules, the nomination could in no case be made in favour of an 
officer or servant, except in the cases provided by sect. 10 of the 
Trade Union Act, 1876, itself. 

The trade union must pay to the nominee the amount due on 
receiving satisfactory proof of the nominator’s death; and the 
union must not act in this respect in an unreasonable or capricious 
manner ( Braunstein v. Accidental Death Insurance Co., 31 
L. J.Q. B. 17), and the nominee has a right as against the union 
to have the money transferred to himself in accordance with the 
association. Thus, when speaking of the effect of a nomination 
in Eccles Provident, dc. Society, Ltd. v. Griffiths ((1912) A. C. 
at p. 490), where, however, the society was an industrial and 
provident society, Lord Mersey said:—“ Once made the nomina¬ 
tion takes effect, not by creating any charge or trust in favour 
of the nominee as against the nominator, . . . (for the nominator 
can at any moment revoke the nomination), but by giving to the 
nominee a right as against the society, in the event of the death 
of the member, without having revoked the nomination to require 
the society to transfer the property in accordance with the nomina¬ 
tion. Until death the property is the property of the member, 
and all benefits accruing in respect of it during his lifetime are 
his also.” 

A point of some difficulty arises in cases where a nominee pre¬ 
deceases the nominator, and the nomination is not altered or 
revoked. In such a case are the personal representatives of the 
nominee, or of the nominator, entitled on the death of the 
nominator? Bearing in mind the fact that sect. 10 of the Trade 
Union Act, 1876, is only intended to confer on the poorer mem¬ 
bers of such societies the power to make provision for the dis¬ 
posal at their death of small sums of money without the expense 
being incurred of making a will or of administration (see per 
Lord Mersey in Griffith's Case, (1912) A. C. at p. 490), and, 
inasmuch as the nominator is in the position of a testator and the 
nominee of a legatee (see per Farwell, L.J., in Griffith's Case 
in the Court of Appeal, (1911) 2 K. B. at p. 284), it is sub¬ 
mitted that in the event of the nominee predeceasing the 
nominator, the nomination will, as it were, lapse. Caddick v. 
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Highton (15 T. L. R. 182) appears to be contrary to the: view 
taken above, since Phillimore, J., in that case considered that a 
nomination, if unrevoked, created a vested interest in a nominee,, 
but in view of the above dicta in Griffith's Case, and in view of 
the fact that Caddick v. Highton, in so far as it held that a 
policy issued by a friendly society was not assignable, was ex¬ 
pressly overruled by Re Griffin ((1902) 1 Ch. 135). 

The view at any rate taken by the Registrar, however, is that 
there will be a lapse if the nominee predeceases the nominator. 
(Demee v. National Institution of Mechanics Friendly Society , 
(1919) R. C. R. 8; Stabinsky v. Grand Order of the Sons of 
Jacob, (1920) R. C. R. 10; Bold v. Liverpool Victoria Friendly 
Society, (1924) R. I. A. O. 106.) 

In the event of any member of a registered trade union, entitled 
from the funds thereof to a sum not exceeding £100, dying 
intestate, and without having any nomination which remains un¬ 
revoked at his death, such sum will be payable, without letters of 
administration, to the person who appears to a majority of the 
trustees ( l ) of the union for the time being, upon such evidence 
as they may deem satisfactory, to be entitled by law to receive 
the same. (Sect. 7 of the Provident Nominations and Small 
Intestacies Act, 1883.) 

Where a nomination, as to part only of the monies which might 
be the subject of the nomination, is made, it would seem that as 
regards the remainder of such monies the provisions of sect. 7 of 
the Provident Nominations and Small Intestacies Act, 1883, 
would apply, and that such remainder might be distributed by the 
trustees under sect. 7. This principle, of course, would also 
apply to a distribution under sect. 8 of that Act. 

It would seem that the power given to the trustees by sect. 7 
of the Provident Nominations and Small Intestacies Act, 1883, 
is one that they must exercise, and is not merely dis¬ 
cretionary (m). 

( l ) Of. definition of "directors” in sect. 2 of the Provident Nominations 
and Small Intestacies Act, 1SS3. 

(m) Contrast Escritt v. Todmorden Co-operntive Society, (1896) 1 Q. B. 
461, a decision under sect. 27 of the Industrial and Provident Societies Act, 
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With regard to the persons who may be entitled by law. to 
receive the money, under sect. 7 of the Provident Nominations 
and Small Intestacies Act, 1883, these persons will be the persons 
who would be entitled on an intestacy to the estate of the deceased 
according to the principles of distribution contained in the 
Administration of Estates Act, 1925. 

If there is more than one person so entitled, the trustees of the 
union will, it seems, be acting ultra vires in paying the money 
over to one of such persons, even though such payment might 
purport to be a payment to one of the “ persons entitled in law,” 
on behalf of himself and all other such persons. Thus, in 
Symingtons Executor v. Galashiels Co-operative Store Co ., Ltd . 
(21 R. 371), where an industrial and provident society, on the 
representation of certain of the deceased’s next of kin that one of 
their number had a better claim to the deceased’s interest than 
the others, and that they were all agreeable that he should receive 
payment of the whole, made payment accordingly, and where 
subsequently a next of kin, who denied that he had been a party 
to the alleged agreement, having been appointed executor, sued 
the ^society in that capacity for the amount of the deceased’s 
interest, it was held that the.society had acted ultra vire# in paying 
to one only of the next of kin, he not being the person who was 
“ entitled by law ” to receive payment, and that the executor was 
entitled to recover the money from the society. 

In such circumstances, sect. 9 of the Provident Nominations 
and Small Intestacies Act, 1883, will not avail the trustees, that 
section only conferring a protection on the trustees if they make 
a payment strictly in accordance with the provisions of the Acts. 
By that section, where a payment has been made in accordance 
with the provisions of sect. 7 of the Provident Nominations and 
Small Intestacies Act, 1883, and also where it has been made in 
accordance with the provisions of sect. 8 of the Provident Nomina¬ 
tions and Small Intestacies Act, 1883, such payment will be 
valid with respect to any demand of any other person as next 

1893, whore it was hold that the power was discretionary. That provision is, 
however, somewhat different, sin^e tho expression “may” and not w shaU” is 
used there. (See (1896) 1 Q. B. at p. 463.) 
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of kin of the deceased, or his lawful representative, or person 
claiming to be such representative, and not only the union but 
the trustees as well will be protected against any such claims 
made upon them. The claimant, however, will have a remedy 
against the person to whom the money has actually been paid. 

Sect. 8 of the Provident Nominations and Small Intestacies 
Act, 1883, deals with the position where the deceased member is 
illegitimate (n) and has died without making any nomination (o) 
■which is still subsisting (i.e., which remains unrevoked) at his 
death. In such a case power is given to the trustees to pay the 
sum to such person or persons who, in the opinion of the majority 
of the trustees, would have been entitled thereto, if such member 
had been legitimate. If there are no such persons the monies are 
to be dealt with as the Treasury may direct. (Sect. 8.) 

The power given to the trustees by sect. 8 is apparently of a 
different nature from the power conferred on them by sect. 7; 
while the latter, it is submitted, is obligatory, the former is 
clearly discretionary and one which the trustees need not exercise 
at all if they are so minded. If, however, the trustees do exercise 
this power, in accordance with the provisions of sect. 8, then 
they, and the union as well, will be entitled to the protection con¬ 
ferred by sect. 9. 

In making any payments under a nomination or otherwise 
under the Act, the trustees should protect themselves by requiring 
the production of a duly-stamped receipt for succession or legacy 
duty, or a letter or certificate from the Commissioners of Inland 
Revenue, stating that no such duty is payable, in the circum¬ 
stances provided for by sub-sect. (1) of sect. 10 of the Provident 
Nominations and Small Intestacies Act, 1883; and they should 
also require a statutory declaration by the claimant, or by one of 
the claimants, that the total personal estate of the deceased, 

(«) In determining whether a person is legitimate or illegitimate, for the 
purposes of this section, the provisions of the Legitimacy Act, 1926, must not 
be overlooked. 

(o) Sect. 8 might apply where there has been a nomination only as to part 
of the monies in respect of which a nomination has been made, sect. 8 applying 
ns to the remainder. See supra, p. 106. 
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including the sum in question, does not, after deduction of debts 
and funeral expenses, exceed the value of £100. (Sub-sect. (2) 
of sect. 10 of the Provident Nominations and Small ^Intestacies 
Act, 1883.) 

The effect of sect. 10 of the Trade Union Act, 1876, and 
of the Provident Nominations and Small Intestacies Act, 1883, 
is to a large extent nullified by the provisions of sect. 4 of the 
Trade Union Act, 1871. The monies which are the subject of a 
“ nomination ” are benefits, and where the union is illegal at 
common law, an action to enforce the nomination may prove 
fruitless as being an action for directly enforcing an agreement 
for the application of the funds of a trade union to provide 
benefits within sect. 4 (3) (a) of the Trade Union Act, 1871. 

Thus, in Crocker v. Knight ((1892) 1 Q. B. 702), it was held 
by the Court of Appeal that no action could, by reason of the 
provisions of sect. 4 of the Trade Union Act, 1871, be main¬ 
tained against a trade union by the nominee (the widow, in this 
case) of a deceased member to recover his funeral money from the 
union, which she had been nominated to receive; and it was clearly 
held in that case that sect. 4 of the Act of 1871 had been in no 
way affected by sect. 10 in the later Act of 1876 (p). 

By Regulation 22, every registered trade union must keep a 
record *or register of all nominations made by its members, 
and of all revocations and variations of the same, and for the 
recording pr registering of every such nomination, revocation, 
or variation, the rules may require the member nominating ta 
pay a sum not exceeding 3d. 


ip) Sec t b. at p. 707. Cf. also RusselCs Case, (1912) A. C. at p. 437. 
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CHAPTER X. 

REGISTRATION. 


The Registrars. 

The Registrars for the purpose of the Trade Union Acts in Eng¬ 
land, Scotland and Ireland, are the Registrars of Friendly 
Societies. (Sect. 17 of Trade Union Act, 1871.) 

According to sect. 106 of the Friendly Societies Act, 1896 (a) y 
the /expression ‘‘ Registrar ” means for England, the “Central 
Office,” and for Scotland and Ireland, the Assistant Registrar for 
Scotland or Ireland. By sect. 1 (1) of that Act, a Chief 
Registrar.(b) and one or more Assistant Registrars ( c ) of Friendly 
Societies are appointed for England (d), and these persons con¬ 
stitute the Central Office (e) of the Registry of Friendly Societies; 
and by sect. 1 (2) of that Act an Assistant Registrar is appointed 
for Scotland and for Ireland, these persons being called respec¬ 
tively “ Assistant Registrar for Scotland ” and “ Assistant Regis¬ 
trar for Ireland” (i.e., of friendly societies). 

Every Registrar of Friendly Societies, whether Chief or 
Assistant, is appointed by and holds office during the pleasure of 
the Treasury. (Sject. 1 (3) of Friendly Societies Act, 1896.) 

(а) Cf. also sect. 79 of the Industrial and Provident Societies Act, 1893. 

(б) For qualifications for office, see sect. 1 (4) of Friendly Societies Act, 
1896, and sect. 1 of Friendly Societies Act, 1924. 

(c) For qualifications for office of Assistant Registrar, see sect. 1 (4) of 
Friendly Societies Act, 1926. 

(d) At the present the Central Office consists of the Chief Registrar and 
three Assistant Registrars. 

(a) Certain other persons may be attached to the Central Office. Cf. sect 1 (4} 
of Friendly Societies Act, 1896. ' 
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The Aseiatant Registrars are in general subordinate to the 
Chief Registrar (sect. 3 (1) of the Friendly Societies Act, 1896), 
but within the parts of the United Kingdom for which they are 
respectively appointed they may exercise all the functions and 
powers given to the Registrar, and they may also, by the written 
authority of the Chief Registrar, exercise such of his functions 
and powers as he may choose to delegate to them. 
(76. sect. 3 (2).) 

The Assistant Registrars of Scotland and Ireland are the 
•counterpart in Scotland and Ireland respectively of the Central 
Office in England, but they are required by sect. 4 (2) of the 
Friendly Spcieties Act, 1896, to send to the Central Office copies 
of all such documents registered or recorded there as the Chief 
Registrar may direct, to record also such documents and matters 
as may be sent to them for record from the Central Office, to 
circulate and publish or transmit to or from societies registered 
in Scotland or Ireland respectively, from or to the Central Office, 
such information and documents relating to the purposes of the 
Friendly Societies Act as the Chief Registrar may, with the 
approval of the Treasury, direct, and to report their proceedings 
to the Chief Registrar as he may direct. Further, by sect. 4 (3) 
of that Act, they must not refuse to record any rules or amend¬ 
ments which have been registered by the Central Office. 

As far as trade unions are concerned, the Registrar of Friendly 
Societies means in relation to a registered trade union whose 
registered office, or an unregistered trade union, whose principal 
office is situated in England or Wales, the Chief Registrar (/) of 
Friendly Societies, and in relation to a registered trade union 
whose registered offioe, or an unregistered trade union, w T hose prin¬ 
cipal office is situated iri Scotland or Ireland, the Assistant 
Registrar of Friendly Societies for Scotland ( g ) and Ireland ( h ) 

(/) The address of the Chief Registrar is that of the Central Office, 17, North 
Audley Street, W.l. 

(^) The address of the Assistant Registrar for Scotland is 19, Heriot Row, 
Edinburgh. 

(A) The Irish jurisdiction has been transferred, with certain exceptions, to 
the Ministry of Commerce in Northern Ireland, and to the Ministry of Finance 
in Southern Ireland. 
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respectively. (Sect. 7 of the Trade Union Act, 1913.) It should 
be noted, however, that an union, although registered in one 
country and having its registered office there, might nevertheless 
be also subject to the jurisdiction of the Courts of another 
country, in which it happens also to be carrying on business, and! 
with the Registrar of which country it has recorded a copy of 
its rules in accordance with sect. 6 of the Trade Union Act, 1876. 
(Mackendrick v. National Union, of Dock Labourers, dtc., (1911) 
S. C. 83.) Sect. 6 of the Trade Union Act, 1876 (inter alia), 
requires, in the case of a trade union carrying on or intending to 
carry on business in a country other than the one in which its 
registered office is situate, that copies of its rules and of amend¬ 
ments thereof, when registered, be sent for recording to the 
Registrar of such other country or countries (i ). 

Such functions that the Registrars have appear to be purely, 
ministerial and not judicial, and they have no power to administer 
oaths or to compel the attendance of witnesses or the production 
of documents. (R. v. Registrar of Friendly Societies (1872), 
L. R. 7 Q. B. 741.) 

Some Parliamentary check appears to be placed on their actions, 
since they are required by sect. 17 of the Trade Union Act, 1871, 
to lay before Parliament annual reports of the matters transacted 
by them. 

The power to make regulations (k) respecting registry under 
the Trade Union Acts, the seal to be used for the purpose ®f 
such registry, the forms to bo used for such registry, the 
inspection of documents kept by the Registrar, and the fee to be 
paid on registry, which was formerly vested in one of H.M.’s 
Principal Secretaries of State by sect. 13 (5) of the Trade Union 
Act, 1871, has now been transferred to the Minister of Labour 
by Order in Council ( l ), under sect. 2 of the New Ministries and 
Secretaries of State Act, 1916. 

(i) Cf. also Regulation 15 b, infra . 

(*) These Regulations will be found in the Appendix, infra. 

(0 S. R. & 0., 1925, No. 1261 (p. 693). 
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Registered Office. 

Every trade union which is registered under the Act is required 
to have a registered office, to which all communications and notices 
may be addressed. (Sect. 15 of the Trade Union Act, 1871.) If 
any trade union under the Trade Union Acts is in operation for 
seven days without having such an office, the union and every 
officer thereof will be liable to a penalty not exceeding £5 for 
every day during which it is so in operation. (Ibid.) This 
section does not, like, e.g., sect. 15 of the Trade Union Act, 
1876, state that the penalty is recoverable at the suit of the 
Chief or Assistant Registrar or of any person aggrieved, so that 
presumably the penalty under sect. 15 of the Trade Union Act, 
1871, is recoverable at the suit of any person who may choose 
to sue upon it. (Cole v. Coulton (1860), 2 E. & E. 695, at 
p. 703.) 

Notice of the situation of the registered office of the union and 
of any change therein must be given to the Registrar, who will 
duly record the same, and until such notice is given the trade 
union will not be deemed to have complied with the provisions 
of the Act. (Sect. 15 of the Trade Union Act, 1871.) Such 
notice must be given in Form M. (m). (Regulation 15 (w).) 

The removal of the registered office of a trade union from one 
country (o) to another* does not render it necessary to re-register 
the trade union in the country in which its new registered office 
is situate. (Regulation 15a (p).) 

The locality of the registered office determines the place where 
registration of the union and of matters to be registered is to be 
effected, sect. 6 of the Trade Union Act, 1876, providing that 
unions carrying on business in more than one country must be 

(w) Infra, App. 

(n) Infra, App. 

(o) “ Country” means, of course, England and Wales, Scotland, and Ireland. 
Cf. sect. 6 of the Trade Union Act, 1876. 

00 Infra, App. 

S. 


8 
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registered in the country in which their registex'ed (q) office is 
situate, and Regulation 15b (r.) providing that all matters requir¬ 
ing registry shall be registered in and returns and notices sent to 
the Registrar of the country in which the registered office of the 
trade union is for the time being situate; copies of matters requir¬ 
ing registry being forwarded for recording ( s ) to the Registrar 
of each of the other countries in which the union is carrying on 
or intends to carry on business. The locality of the registered 
office also determines to some extent the jurisdiction in the case 
of certain offences created by sect. 12 of the Trade Union Act, 
1871. (Sect. 5 of the Trade Union Act, 1876.) 

Registration. 

A trade union may be either registered or unregistered, and 
the effect of registration is to give the union and its members 
benefits which they otherwise would not enjoy (t ). Only an exist¬ 
ing and not a prospective union can be registered. (Re National 
Union of Ship Stewards , (1925) 1 Oh. 20.) 

It should be observed that a trade union may be registered under 
the Trade Union Acts, whether or not it is a legal association at 
common law, i.e ., even though it has not to depend on the Trade 
Union Acts for its legality ( u ). 

If the union is to be registered at all it can only be registered 
under the Trade Union Acts. It cannot be registered under the 
Friendly Societies Acts, or the Industrial and Provident Societies 
Acts, or the Companies Acts, and the registration of a trade union, 
under any of these Acts, will be void ab initio. (Sect. 5 of the 
Trade Union Act, 1871 (#).) 

(?) Copies of the Rules and of amendments must, however, bo sent to the 
Registrar of each of the other countries in which the union is carrying on or 
intends to carry on business, since until this is done the union will not bo 
entitled to any of the statutory privileges in such other country. ^Seet. 6 of 
Trade Union Act, 1876.) 

( r ) Infra, App. 

(«) No fee is payable. Regulation 24, post, App. 

(0 Uf. Reg . v. Registrar of Friendly Societies, L. R. 7 Q. B. at p. 746. 

(«) For an example, cf. Osborne*s Case, (1911) 1 Ch. 640. 

(x) For the position of a trade union in relation to these Acta and also in 
relation to the Assurance Companies Act, 1909, see supra, pp. 87 et seq . 
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For a trade union, however, to be capable of registration under 
the Acts it is essential that it should already have come into 
existence before the date of the application for registration, and 
not be at that date merely a prospective trade union to come into 
existence in the future. (In re National Union of Ship*8 
Stewards, Cooks , Butchers and Bakers , (1925) 1 Ch. 20.) It is 
a question of fact in each case whether a trade union has come 
into existence, and it would seem, by reason of the language used 
in sect. 6 of the Trade Union Act, 1871, that it is necessary that 
the union should already have rules in existence at the date of the 
application to register. ( lb . at p. 29.) 

Where a trade union is carrying on or intends to carry on 
business in more than one country, e.g. y in England and Scot¬ 
land, it must be registered in the country in which its registered 
office is situate. (Sect. 6 of Trade Union Act, 1913.) Copies of 
its rules, and of any amendments of its rules, however, must, 
when registered, be 9ent to the Registrar of each of the other 
countrios to be recorded by such other Registrar, and until such 
rules have been s<o recorded the union will not be entitled to any 
of the privileges of the Acta in the country in which such {rules 
have not been recorded. (Ibid.) Similarly, amendments of -the 
rules of the union will have no effect in the country in which they 
have not been recorded. (Ibid.) Moreover, Regulation 15b (y) 
requires that copies of all matters requiring registry must be for¬ 
warded for recording to the Registrar of each of the other coun¬ 
tries in which the union is carrying or intending to carry on 
business. The removal of the registered office of a trade union, 
however, from one country to another, will not render it necessary 
to re-register the trade union in the country in which its new- 
registered office is situate. (Rule 15a (z).) 

In Mackendrick v. National Union of Dock Labourers in Great 
Britain and Ireland ((1911) S. C. 83), an union which was 
registered and had its registered office in England, had recorded 
copies of its rules, in pursuance of the provisions of sect. 6 of the 


8 ( 2 ) 


(y) Infra, App. 


(«) Infra, App. 
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Trade Union Act, 1876, in Scotland, where it had branches. In an 
action brought in the Scottish Courts against the union by a law- 
agent, appointed by the Glasgow branch of the union, to recover 
his expenses incurred in unsuccessfully contesting a case on behalf 
of a member of the Glasgow branch, it was held that the action was 
maintainable, and that the trade union was, by reason of its regis¬ 
tration, and its having branches in Scotland as well, subject to 
the jurisdiction of the Scottish Courts as well. In his opinion, 
the learned Lord Ordinary said ((1911) S. C. at p. 89): “Many 
trade unions may have a sphere of operations extending over the 
whole of Great Britain and Ireland. Where, then, a trade union 
is registered in England only, it is not subject to the jurisdiction 
of the Courts of Scotland, except in the same way and to the same 
effect that any alien is so subject. But I am relieved from 1 con¬ 
sidering such exceptions, because de facto this union is registered 
under the Statute in Scotland, as might reasonably be expected 
from the nature of its objects and the scope of its operations 
(i.e., over the whole of the United Kingdom). The mere fact 
of registering copies of the rules in another country will not 
apparently make a trade union subject to the jurisdiction of such 
other country. 

Registration is effected by any seven or more members sub¬ 
scribing their names to the rules of the union, and by complying 
with the requirements of the Act -with respect to registry. 
(Sect. 6 of Trade Union Act, 1871.) Such members, apparently, 
may by virtue of sect. 9 of the Trade Union Act, 1876, even be 
minors, provided they are at least sixteen years of age, since that 
section provides that persons under twenty-one, but over sixteen, 
may be members of a trade union, and as such may enjoy all the 
rights of a member, with the exception that they may not fill 
the office of member of the committee of management, trustee or 
treasurer of the trade union. 

The application to register must be sent bo the Registrar (i.e., of 
Friendly Societies) (a). The application, which must be in 
Form A. (6), must be accompanied with two printed copies of 


(a) Of. sect. 17 of Trade Union Act, 1871. 


(&) Infra, App. 
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the rules, marked and signed as required by Form A'., and a list 
of the titles and names of the officers of the union. (Sect. 13 (1) 
of Trade Union Act, 1871; Rule 4(c).) ’Where, however, the 
trade union which is applying to be registered has been in opera¬ 
tion for more than a year before the date of the application for 
registration, a general statement of the receipts, funds, effects 
and expenditure of the union must also be sent to the Registrar 
before any registration can take place, and this general statement 
must be in the same form and show the same particulars as the 
annual general statement {d) which every registered trade union 
is required by sect. 16 of the Trade Union Act to transmit 
annually to the Registrar. (Sub-sect. (4) of sect. 13 of Trade 
Union Act, 1871.) 

Upon an application for the registration of a trade union which 
is already in operation, the Registrar, if he has reason to believe 
that the applicants have not been duly authorised by the trade 
union to make the same, may, for the purpose of ascertaining 
the fact, require from the applicants such evidence as may seem 
to him necessary. (Rule 3(e).) 

By virtue of the provisions contained in sect. 2 (2) of the Trade 
Union Act, 1913, the Registrar of Friendly Societies must not 
register any combination as a trade union unless in his opinion, 
having regard to the constitution (f) of the combination, the prin¬ 
cipal objects of the combination are “statutory objects.” These 
statutory objects are (1) the regulation of the relations between 
(a) workmen and masters, or (b) between workmen and workmen, 
or (c) between masters and masters; (2) the imposition of restric¬ 
tive conditions on the conduct of any trade or business; (3) the 
provisions of benefits to members ( g ) . 

With regard to the functions of the Registrar on an application 
made to him to register a trade union under sect. 13, reference 

(c) Infra, App. 

id) Cf. Annual Return, Form A., Regulation 15, infra , App. 

(e) Infra, App. 

if) As to what matters the Registrar is entitled to consider, see supra, 
pp. 53, 54. 

ig) Cf. sect. 16 of Trade Union Act, 1876; sect. 1 (2) of Trade Union Act, 
1913; cf. supra , pp. 53 et seq . 
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might be made to the report of the Registrar in Reg. v. Registrar 
of Friendly Societies (L. R. 7 Q. B. at p. 744). “I am of 
opinion,” said the Registrar, “that under the Trade Union Act,. 
1871, the duties of the Registrar are ministerial, not judicial; that 
no power is either expressly or impliedly given to him by the Act 
to call for evidence either oral or documentary, or to administer 
an oath; and the regulations made by the Secretary of State 
cannot confer on the Registrar any power which the Act does 
not give him.” jThe Court in that case made no comment upon, 
nor did it express disapproval of, the above observations of the 
Registrar. There is nothing, however, to prevent the Registrar 
from receiving such information, as the parties may voluntarily 
desire to tender, as was the case in Reg. v. Registrar of Friendly 
Societies (supra). In the above case it w T as held that the Regis¬ 
trar w-as justified in refusing registration to either section of a 
trade union which had split up owing to internal dissensions, 
since there was a bond fide dispute between them, and the legal 
status of the rival sections had not been determined. 

Where the Registrar registers the union, he must issue a certi¬ 
ficate of registry, which must be in Form B. (i). This certificate, 
unless it is proved to have been withdrawn or cancelled, w r ill be 
conclusive evidence that the regulations of the Act have been 
complied with. (Sect. 13 (5) of Trade Union Act, 1871 (7r).) 


Certificate in lieu of Registration . 

If a trade union does not desire to be registered, it may apply 
to the Registrar for a certificate that it is a trade union within 
the meaning of the Trade Union Acts, and it may be entitled 
to such a certificate notwithstanding that it is not a registered 
trade union. Where a trade union applies for such a certi¬ 
ficate, compliance with the provisions with regard to registration 
(cf. sect. 13 of the Trade Union Act, 1871) will not be necessary. 
This privilege is granted by sect. 2 (3) of the Trade Union Act, 

(i) Regulation 5, infra, App. For Form B., cf. infra, App. 

(£) For effect of registration, cf. infra, pp. 120 et srrj. 
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1913. Before, however, such a certificate is granted, it will be 
necessary to satisfy the Registrar that, having regard to the 
constitution of the union and the mode in which the union is 
being carried on (£), the principal objects of the union are “ statu¬ 
tory objects ” (m), and that the union is being actually carried on 
for those objects. (/&.) Such a certificate may only be granted 
to unregistered unions, and it would appear, by reason of the 
requirements of the above provision, that the Registrar must have 
regard, as well, to the mode in which the union is being carried 
on, and that such a certificate cannot be granted unless the union 
has been in existence for some little time, so that the Registrar 
might be in a position to enquire into the mode in which the union 
has in fact been carried on. 

Where such a certificate is granted, sect. 2 (5) of the Trade 
Union Act, 1913, provides that the certificate “shall, so long as 
it is in force, be conclusive for all purposes ” (n). It is submitted 
that the effect of these words is that the trade union is to be 
regarded as a trade union so long as the certificate is in force, 
and in the event of the certificate being subsequently cancelled, 
the ex-union is to be regarded notwithstanding as having had the 
status of a trade union throughout the period during which the 
certificate was in force. On the other hand, it is submitted that 
the fact that the trade union at any given time was not registered 
under the Acts, or was not certificated as a trade union under 
sect. 2 (3) of the Trade Union Act, 1913, will not prevent it from 
having the status of a trade union at such time if it was in fact 
a trade union (o ). 

Power at the same timje is given to the Registrar to withdraw 
such a certificate if he is, of opinion “ that the certificate is no 
longer justified” ( ib.)\ by which apparently is meant that a 

(0 In the ca9e of registration, no provision is made for an enquiry by tho 
Registrar into the mode in which the union is being carried on. (Of. sect. 2 (2) 
of Trade Union Act, 1913.) 

(m) Cf. supra, pp. 53 et seq . 

( n ) Contrast the provisions in the case of registration. (Sect. 2 (1) of Trade 
Union Act, 1913.) 

(o) Reference may usefully be made to the observations of Prof. Geldart in 
the “Present Law of Trade Disputes,” at p. 51. 
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certificate may be withdrawn on proof that by reason of the 
constitution of the union, or the mode in which the union is being 
carried on, at the time of the application for withdrawal, the 
principal jobjects of the union can no longer be regarded as 
“statutory objects” (p). The application for withdrawal, it 
should be noted, may be made at the instance of any person , but 
the union must be given an opportunity of being heard thereon (q ). 
(Sect. 2 (3) of the Trade Union Act, 1913.) 

An appeal lies at the wish of “any aggrieved person” by a 
refusal by the Registrar to give a certificate that an unregistered 
trade union is a trade union within the meaning of the Act, or 
by a withdrawal by the Registrar of such a certificate where it 
has already been granted. (Sect. 2 (4) of the Trade Union 
Act, 1913 (r).) 


Effect of Registration (a). 

The present position of trade unions and their rights and 
privileges are admirably set forth in the judgment of Far well, 
L.J., in Osborne v. Amalgamated Society , of Railway Servants 
((1909) 1 Ch. 103 at p. 189), a judgment, moreover, which was 
affirmed by Lord Atkinson when that case came before the House 
of Lords. (Cf. (1910) A. 0. at p. 102.) “Prior to the passing 
of the Act of 1871,” Farwell, L.J., says ((1909) 1 Ch. at pp. 189 
—191), “a trade union as such had no legal status. It was, 
speaking generally, an association of wage earners for the purpose 
of improving or maintaining the conditions of their employment. 
It combined the objects of a friendly society with those of a trade 
guild. . . . But both before and after that Act all the individual 
members of such an association might also form themselves into a 
co-operative society under the Industrial Acts, or a political society 
or the like, but they would do so as individuals, not as a trade 


(j>) Cf. supra, pp. 53 et seq. 

(^) This right of being heard is not given, apparently, in the ease of a 
withdrawal of a certificate of registration. (Cf. sect. 2 (2) of Trade Union 
Act, 1913.) 

(r) For the procedure applicable to such appeals, cf. infra, pp. 128 et seq . 
(«) Cf. also supra, pp. 66 et seq. 
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union, or they might, if less than twenty, trade as partners, but 
such partnership would be outside and independent of their posi¬ 
tion as a trade union. ... In 1871 the Legislature legalised 
these associations . . . but refrained from incorporating (t) 
them. . . . The first four sections of the Act (of 1871) gave 
protection to all trade unions, whether registered or unregistered, 
and then the Act proceeded to make provision for the registration 
of trade unions with resulting advantages not given to unregis¬ 
tered societies. . . Such (registered) union can buy and sell land 
not exceeding one acre, and personal estate without limit of 
amount, for the use and benefit of 6uch trade union and the 
members thereof. Trustees have power to bring and * defend 
actions .touching such property, treasurers and officers are bound 
to account, annual returns have to be made to the registry of the 
assets and liabilities, and receipts and expenditure of the union, 
and the union must have rules in the scheduled form by which, 
amongst other things, it is required to state the whole of its 
objects, and provision is made for its amalgamation with other 
unions and its winding up. A registered trade union is thus 
a statutory legal entity, and is alone in that, although consisting 
of a fluctuating body of individuals and not being incorporated, 
it can own property (w) and act by agents.” 

The Trade Union Act, 1871, therefore, clearly conferred a 
certain status on registered trade unions (cf. per Lord Loreburn 
in Russell v. Amalgamated Society of Carpenters and Joiners , 
(1912) A. C. at p. 427 (u)); and such unions have also been 
described as “ quasi-corporations ” (sc), resembling much more 
closely railway companies incorporated by statute than voluntary 
associations of individuals merely bound together by contract or 

(t) Cf. also Yorkshire Miners* Association v. Howden, (1905) A. C. at 
pp. 279, 280. 

(«) This should bo read, however, subject to tho observations of Lord Lindley 
in Yorkshire Miners ’ Association v. Howden, (1905) A. C. 280, where the noble 
lord said: “A trade union holds property by trustees; but not being incorporated, 
there is no one legal person or entity in whom the beneficial interest in the 
property of a trade union is vested .” 

(v) Cf. also ib . at p. 429. 

(a?) Cf. also Osborne*8 Case, (1909) 1 Ch. at pp. 174, 175. 
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agreement, express or implied. (Per Lord Atkinson in Osborne's 
Casey (1910) A. C. at p. 102.) But whether one describes a 
trade union as a “legal entity ” or as a “ quasi-corporation,” it 
is quite clear that it is not a corporation, nor is it an individual,, 
nor a partnership^), though, as Farwell, L.J., pointed out in 
his judgment in Osborne's Case ((1909) 1 Ch. at pp. 189, 190), 
the individual members of a trade union might form a partnership 
which, of course, would be quite distinct from' the union itself. 

The effect of registration is also well summed up by Lord 
Brampton in Taff Vale Railway v. Amalgamated Society of 
Railway Workers ((1901) A. C. at p. 442), which decided that 
a registered union might sue or be sued in its registered name. 
“I think,” says the noble lord in that case, “ that a legal entity 
was created under the Trade Union Act, 1871, by the registration 
of the society in its present name in the manner prescribed, and 
that the legal entity so created, though not perhaps in the strict 
sense a corporation, is nevertheless a newly-enacted corporate body 
created by statute, distinct from the unincorporated trade union, 
consisting of many thousands of separate individuals which no* 
longer exists under any other name.” 

An unregistered trade union as such is merely a voluntary 
association ( 0 ) of individuals. It has no corporate existence, and 
it is not a legal entity in any sense, nor can it be regarded as* a 
quasi-oorporation. Moreover, it lacks the numerous advantages 
which are enjoyed by registered trade unions. 

The effect of registration on a trade union in relation to the 
Companies Acta (a), the Assurance Companies Acts (6), the 
Friendly Societies Act(c), and the Industrial and Provident 


(y) Cf. per Farwell, J., as he then was, in Taff Vale Illy . v. Amalgamated 
Society of Railway Servants, (1901) A. C. at p. 427, and }wr Lord Macnaghten, 
ib. at pp. 439, 440; per North, J., in In re Amos, Carrier v. Price, (1891) 
3 Ch. at p. 164; Mackendrick v. National Union of Bock Labourers, (1911) 
S. C. 83. Nor does registration give a trade union even the status of a friendly 
society. ( Mackendrick v. National Union of Bock Labourers, ib . at p. 89; 
sect. 5 of Trade Union Act, 1871.) 

(s) Cf. Wilson v. Scottish Typographical Association , (1912) S. O. atj>. 543^ 
(a) Supra, pp. 87 et seq. (b) Supra , pp. 89 et seq . 

(c) Supra, pp. 92 et seq . 
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Societies Act ( d ), will be found dealt with in succeeding 
chapters. 

In determining the effect of registration it is also necessary to 
refer to various provisions in the Trade Union Acts. Sect. 6 of 
the Trade Union Act, 1871, empowers a trade union to be regis¬ 
tered in certain circumstances, and thus gives a registered trade 
union a certain status, but that section further provides that the 
registration is to be void if any one of the purposes of the union 
are unlawful. Sect. 13 (5) of the Trade Union Act, 1913, pro¬ 
vides expressly that a certificate of registry, unless proved to have 
been withdrawn or cancelled, shall be conclusive evidence that 
the Regulations of the Act with regard to registry have been 
complied with. Sect. 2 (1) of the Trade Union Act, 1913, pro¬ 
vides f urther that a registered trade union shall be deemed to be a 
trade union as defined (e) by the Trade Union Act, 1913, so 
long as it continues to be registered; while sect. 2 (5) (/) of the 
Trade Union Act, 1913, finally provides that a certificate of the 
Registrar that a trade union is a trade union within the meaning 
of the Acts shall, so long as it is in force, be conclusive for all 
purposes. 

In Gozney v. Bristol Trade and Provident Society ((1909) 1 
K. B. 901), which was decided prior to the passing of the Trade 
Union Act, 1913, the Court of Appeal held in effect that the 
registration of a trade union under the then Act did not preclude 
the Courts from enquiring whether the association was legal at 
common law, apart from the Trade Union Acts, by reason of its 
objects not being in restraint of trade; and a fortiori, the name 
and the ostensible as distinct from the actual objects of the 
association may, for this purpose be disregarded. (Cf. per 
Fletcher Moulton, L.J., ?&. at p. 919.) 

So, again, in Amalgamated Society of Railway Servants v. 
Osborne ((1910) A. C. 87), the Courts, including the House of 
Lords, did not virtually consider themselves bound by the fact 


( 1 d ) Supra, pp. 99 et seq. 

(o) Cf. scot. 1 (2) of the Trade Union Act, 1913; sect. 16 of the Trade Union 
Act, 1876. 

(/) The effect of this provision is discussed supra, at p. 96, and infra, p. 124. 
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of registration from inquiring whether a rule of the union, 
whether original or subsequently introduced by amendment, was 
ultra vires or illegal. 

These were decisions under the previous Acts, however, and it 
is a moot point whether the Courts have at the present time the 
power of directly inquiring into the validity of the rules of a trade 
union for the purpose of the Trade Union Acts, in view of the 
provisions of sect. 2 (5) of the Trade Union Act, 1913, which 
provides that “ a certificate of the Registrar that a trade union 
is a trade union within the meaning of this Act shall, so long as 
it is in force, be conclusive for all purposes.” And also sect. 2 (1) 
of the Trade Union Act, 1913, which provides that “ any com¬ 
bination which is for the time being registered as a trade union 
shall be deemed to be a trade union, as defined by this Act, so 
long as it continues to be so registered.” It is a moot point, there¬ 
fore, whether by reason of these provisions the effect of sect, fi 
of the Trade Union Act, 1871, in so far as it provides that the 
registration of the union is to be void if any one of its purposes 
is illegal, is to a great extent nullified. Such matters, how¬ 
ever, could be tested by employing the machinery provided by 
sub-sect. (2) and sub-sect. (4) of sect. 2 of the Trade Union Act, 
1913. 

Withdrawal or Cancellation of Certificate of Registration . 

Pow T er to withdraw or cancel a certificate of registration as a 
trade union is vested in the Chief Registrar of Friendly Societies, 
and in the case of trade unions registered and doing business 
exclusively in Scotland or Ireland, in the Assistant Registrar 
for Scotland and Ireland respectively. (Sect. 8 of Trade Union 
Act, 1876.) The Registrars, however, have no power to 
administer an oath or to order the production of documents or 
other evidence (A). 

Such withdrawal or cancellation may be either voluntary or 


(A) Of. Meg. v. Megistrar of Friendly Societies (1872), L. R. 7 q b at 

p. 744. 
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involuntarj", and the cases in which such cancellation or with¬ 
drawal may take plane are as follows:— 

I. Under sect. 8 of the Trade Union Act , 1876. 

(a) At the request of the trade union. (Sect. 8 (1) of Trade 

Union Act, 1876.) 

(b) Where the certificate of registration has been obtained 

by (i) fraud, or (ii) mistake. ’(Sect. 8 (2) of Trade 
Union Act, 1876.) 

(c) Where the registration has become void under sect. 6 

of the Trade Union Act, 1871 (i), i.e., because one 
or more of the purposes of the trade union have 
become unlawful. (Sect. 8 (2) of Trade Union Act, 
1876.) 

In this connection it should be noted that by reason of sect. 16 
of the Trade Union Act, 1876, as amended by sect. 1 (2) of the 
Trade Union Act, 1913, such purposes of the trade union, as 
have for their object any of the objects mentioned in the above 
provisions (A), will not, merely by reason thereof, be unlawful. 
Furthermore, even if a purpose or object of an union is in 
restraint of trade otherwise than bv reason of any of the matters 
expressly excepted by sect. 16 of the Trade Union Act, 1876, and 
sect. 1 (2) of the Trade Union Act, 1913, that purpose or object 
might, notwithstanding, not be illegal. The observations of Lord 
Esher, M.R., in Strains v. Wilson ((1889), 24 Q. B. D. 252 at 
p. 257), appear to be very pertinent. In speaking of the rules, 
whicli were under consideration in that case, the learned Master 
of the Rolls said: “I do not think the rules challenged'are 
vicious as being in restraint of trade. . . . Although if carried 
into effect they may to some extent be in restraint of trade, yet 
that not being their object and their provisions being only suffi¬ 
cient for a legal object, I do not think that we ought to extend the 
doctrine with regard to restraint of trade so far os to hold them 
illegal as being in restraint of trade.” Moreover, it should be 


(0 Cf. supra, pp. 123, 124. 


( k ) Cf. supra, pp. 53 et srq. 
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noted, as the above case and other oases (?) have deoided, that an 
association may be legal at common law quite independently of 
the provisions of the Trade Union Acts, notwithstanding that 
some of its rules are illegal as being in restraint of trade, provided 
that the general objects of the society are legal, and it is submitted 
that in such cases the Registrar is given no power by sect. 8 (2) 
of the Trade Union Act, 1876, to withdraw or cancel the 
certificate ( m ). 

(d) Where the trade union has (i) wilfully, and (ii) after 

notice from the appropriate Registrar, violated any of 
the provisions! of the Trade Union Acts (n) . (Sect. 8 (2} 
of Trade Union Act, 1876.) 

This provision would appear to be ancillary to the above pro¬ 
vision (c), since it empowers the Registrar to cancel or withdraw 
the certificate, notwithstanding that the objects of the union are 
not unlawful (cf. sect. 6 of Trade Union Act, 1871), in .cases 
where the union is in fact acting in an unlawful manner by violat¬ 
ing the provisions of the Trade Union Acts. The important 
difference, however, should be noted between this case (d) and 
case (c). Whereas in the latter case the Registrar might forth¬ 
with cancel the certificate, in the former he cannot do so unless 
he has served the requisite notice (o) on the union as required by 
sect. 8 (2) of the Trade Union Act, 1876. 

(e) Where the trade union has ceased to exist. (Sect. 8 (2) of 

Trade Union Act, 1876.) 

II. Under sect. 2 (2) of the Trade Union Act , 1916. 

(a) Where the constitution of the union has been altered in 
such a manner that, in the opinion of the Registrar, 
the principal objects of the union are no longer 

(l) Cf. supra, p. 3. 

(n») Cf. supra, p. 124 j Collins v. TjOcTcb (1879), 4 A. C. 674j Qozucy v. 
Bristol Trade and Provident Society, (1909) 1 K. B. 901, 925. 

(n) Cf., for example, sects. 14, 15, 16 of Trade Union Act, 1871; sects. 13 
15 of Trade Union Act, 1876. 

(o) Cf. infra, p. 127. 
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“ statutory objects ” (p). (Sect. 2 (2) of Trade Union 
Act, 1913.) 

(b) Where the principal objects for which the union is actually 
carried on are not “ statutory objects ” (p). (Sect. 2(2) 
of Trade Union Act, 1913.) 

I. Under sect. 8 of the Trade Union Act, 1876. 

(a) . Request for withdrawal or cancellation of certificate at 
request of trade union. Where an union desires to have its certifi¬ 
cate of registration withdrawn or cancelled, in pursuance of the 
provisions of sect. 8 (1) of the Trade Union Act, 1876, Rule 12 
requires that the request for withdrawal or cancellation should be 
sont to the Chief Registrar or to the Assistant Registrar for 
Scotland or Ireland, as the case may be, and that such request 
should be in Form J. ( q ). 

No notice before the withdrawal or cancellation of the certifi¬ 
cate need of course be given to the union by the Registrar as is 
required in the cases coining within sub-sect. (2) of sect. 8 of 
tho Trade Union Act, 1876. 

Notice of the withdrawal or cancellation will, however, in due 
course, be given to the union, and such notice must be in 
Form L. (r). (Rule 14.) 

(b) to (e\ Where the proposed withdrawal or cancellation is 
on any of the grounds (b) to (e) (supra), it is necessary that not 
loss than two months’ previous notice in writing, specifying 
briefly the ground of the proposed withdrawal or cancellation, 
should be given by the appropriate Registrar to the union. 
(Sect. 8 (2) of Trade Union Act, 1876.^ This notice must be 
in Form K.(s). 

The only case, however, in which such notice need not in fact 
be given is where the registration has become void under sect. 6 
of the Trade Union Act, 1871 (/V In such a case, and on 
due proof thereof, it is the duty of the Registrar to cancel 

(p) For “statutory objects,” cf. tntpra* pp. 53 et wq. 

(q) Infra , App. (r) Infra , App. 

(*) Infra , App. Cf. Rule 11, infra, App. 

(f) Cos© (c). j wftra, p. 125; sect. 8 (2) of Trade Union Act, 1876. 
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the certificate forthwith. But it would appear that notice might 
also be given to the union of the Registrar’s intention to with¬ 
draw or cancel the certificate, even where the ground for such 
action is that the union has become void under sect. 6 of the 
Trade Union Act, 1871 (ti). 

The notioe of withdrawal or cancellation on any of the above 
grounds will also be in Form L. (x). 

It should further be carefully noted that sect. 2 (4) of the 
Trade Union Act, 1913, which gives a right of appeal from .the 
decision of the Registrar in certain cases, does not apply in any 
of the above cases (a) to (e). The proper procedure in such eases 
would apparently be by prohibition or mandamus. 

II. Under sect. 2 (2) of Trade Union Act, 1913. 

(a) and (b). Very wide powers appear to be given to the 
Registrar by sect. 2 (2) of the Trade Union Act, 1913, and they 
are to be contrasted with the powers which he is given by the 
same provision in determining whether a trade union should be 
registered. In the latter case his inquiries must apparently be 
limited to the constitution of the union, but where any question 
of withdrawal or cancellation is concerned, the Registrar is 
empowered to go beyond the constitution of the union and to 
inquire further into the way in which the union is in fact being 
carried on in order to determine whether its principal objects 
can still be regarded as statutory objects. 

Appeals from Registrar under sect . 2 (4) of the Trade Union 

Act , 1913. 

A limited right of appeal from the Registrar is given by 
sect. 2 (4) of the Trade Union Act, 1923, and in the case of these 
appeals a special procedure is provided (//). 

Sect. 2 (4) of the 1913 Act applies only to four cases, viz.— 
(a) To the refusal of the Registrar to register a combination 
as a trade union. 

( u ) Cf. Form K., infra, App. 

(a?) Infra , App. 

(y) S. R. & 0., 1913, p. 2269, infra, App. 
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(b) To the refusal of the Registrar to give a certificate that 

an unregistered trade union is a trade union (in pur¬ 
suance of sect. 2 (3, of the Trade Union Act, 1913). 

(c) To the withdrawal of such a certificate given in pursuance 

of sect. 2 (3 ; of the Trade Union Act, 1913. 

(d) To the withdrawal of a certificate of registration under 

sect. 2 of the Trade Union Act, 1913, i.e., only in 
the following cases: — 

(i ; where the principal objects of the union are no 
longer statutory objects; 

(ii) where the principal objects for which the union 
is actually carried on are not statutory objects. 

Any person who is aggrieved by any such refusal or withdrawal 
is given the right to appeal. 

The rules which apply to such appeals are to be found in 
S. R. & O. 1913 (j/, p. 2269, and are as follows: — 

Appeals must be brought in the Chancery Division of the High 
Court, and must be commenced by originating notice of motion (a), 
and the Rules of the Supreme Court shall apply thereto except so 
far as otherwise provided by these rules. (Rule 1.) 

The proceedings by way of appeal must be commenced within 
two months of the decision of the Registrar, or within such further 
time as the Registrar or the Court may allow. 'Rule 1. 

The notice of motion must be headed with a reference to the 
Trade Union Act, 1913, and also with a reference to the decision 
of the Registrar appealed from. v Rule 2. 

The notice of motion must further contain, or have scheduled 
thereto, a concise statement of the grounds of appeal, and the 
appellant will not be allowed to depart therefrom except with 
the leave of the Court. (Rule 2." 

The Court may at any stage of the motion direct that the same 
be served on any persons that the Court thinks proper. (Rule 3.) 

Except in cases where the trade union or alleged trade union 
are themselves the appellants, the trade union or alleged trade 

Os) S. R. & 0., 1913, No. 1274/L. 27. (a) Ct . R. S. C., Owl. LII. 

S. 9 
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union, or person who appeared before the Registrar and in whose 
favour he decided, must be respondents or one of the respondents 
to the motion, unless the Court otherwise orders. (Rule 3.) 

At any stage in the motion the Court may clause notice to be 
given by advertisement or otherwise of the time when the motion 
will be, or is likely to be, heard and disposed of, or otherwise 
make provision for enabling any person interested in the tirade 
union or alleged trade union, or in the subject-matter of the 
appeal, to appear and be heard. (Rule 4.) 

At any stage of the motion the Court may give special direc¬ 
tions for the hearing and disposal of the motion, either on affidavit, 
evidence, or with witnesses or otherwise, and generally at such 
time and in such manner as may be just and convenient. Rule 5.) 

In all such proceedings the Court should have all the powers 
vested by the Act in the Registrar, and may make any order which 
might or ought to have been made by the Registrar. (Rule 6. 

The costs of and incident to the appeal, and the costs of and 
incident to the hearing before the Registrar are in the discretion 
of the Court. (Rule 7.) 

Effect of Withdrawal or Cancellation of Certificate of 
Registration. 

A trade union whose certificate of registration has been with¬ 
drawn or cancelled will, from the time of such withdrawal or 
cancellation, absolutely cease to enjoy as such the privileges of a 
registered trade union (sect. 8 of the Trade Union Act, 1876), 
in other words, the status of the association will become that of 
an unregistered trade union (b), except, of course, in those cuses 
where a dissolution (e) has taken place. 

So long as the certificate is in force and is not withdrawn or 
cancelled, it will be not only conclusive that the regulations with 
regard to registration have been complied with (by virtue of 
sect. 13 (5) of the Trade Union Act, 1871), but it will also be 

( b ) Cf. per Shearman, J., in Sheet Iron Workers, v. Boilermakers, $o. 
Society, 40 T. L. R. at p. 295. 

(c) For dissolution of a trade union, cf. infra, p. 194. 
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conclusive for all other purposes (by virtue of sect. 2 (5) of the 
Trade Union Act, 1913). The certificate will also, of course, be 
conclusive that the association in question is a trade union. 
(Sect. 2 (1) proviso of the Trade Union Act, 1913.) Moreover, 
the cancellation and withdrawal of the certificate will not affect 
any liability actually incurred by the trade union. (Sect. 8 of 
the Trade Union Act, 1876.) 

In Parr v. Lancashire and Cheshire Miners' Federation ((1913) 
1 Ch. 366), it was held that even where the registration of an 
union is or becomes void by reason of the illegality of any of 
the purposes of the trade union (by virtue of sect. 6 of the Trade 
Union Act, 1871), the registration would still be of effect, and 
might bo relied on unless or until it walls withdrawn or cancelled, 
and therefore the union could properly be sued in its registered 
name until such withdrawal or cancellation (rf\ 

</0 Cf. Neville. J.. (1913) 1 Ch. at p. 375. 
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CHAPTER XI. 

RULES. 

Every registered trade union is required to have rules dealing 
with certain specified matters; and such rules will constitute an 
agreement between the members (e), and also apparently between 
the members and the union (/). 

Sect. 14 (1) of the Trade Union Act, 1871, provides that 
the rules ( g ) of every trade union registered under the Act must 
contain provisions in respect of the several matters mentioned in 
the First Schedule to the Act. According to that Schedule the 
matters to be provided for by the rules must be: — 

I. The name (A) of the trade union and place of meeting for 
the business of the trade union. 

II. —(a) The whole of the objects (i) for which the trade union 
is to be established; (b) the purposes for which the funds thereof 
shall be applicable (j) ; and (c) the conditions under which any 
member may become entitled to ain^ benefit accrued thereby; 
and (d) fines and forfeitures to be imposed on any member of 
such trade union. 

III. The manner of making, altering, amending, and rescind¬ 
ing the rules. 

IV. A provision for the appointment and removal of a general 
committee of management, of a trustee or trustees, treasurer, or 
other officers. 

(e) Cf., e.gStrick v. Swansea Tin Plate Co ., 30 Ch. D. 558. 

(/) McEllistrim's Case, (1919) A. C. at pp. 593, 597. 

(g) For rules as to political objects, cf. infra, p. 144. 

(A) As to “ name,” cf. p. 150. (?) As to “ objects,” cf. pp. 53 ct seq . 

(;) As to "application of funds,” cf. pp. 134 et seq. 
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V. A provision for the investment of the. funds, and for an 
annual or periodical audit of accounts. 

VI. The inspection ( m ) of the books and names of members 
of the union by every person having an interest in the funds of 
the trade union. 

By virtue of sect. 14 of the Trade Union Act, 1876, the rules 
of every trade union (i.e., whether registered or not(w)) must 
further provide for:— 

VII. The manner of dissolving the trade union. 

The rules, however, of any trade union registered before the 
passing of the Trade Union Act, 1876, will not be invalidated 
by the absence of a provision for dissolution. (Sect. 14 of the 
Trade Union Act, 1876.) 

Every person is entitled on demand, and on payment of a sum 
not exceeding one shilling, to a copy of the rules. (Sect. 14 (2) 
of the Trade Union Act, 1871.) In this connection should be 
noted the provisions of sect. 18 of the Trade Union Act, 1871, 
which provide that if any person with intent to mislead or defraud 
gives to any member of a trade union registered under the Act, 
or to any person intending to become a member of such trade 
union, a copy of any rules, or of any alterations or amendments 
of the same other than those respectively which exist for the time 
being, on the pretence that the same are the existing rules of such 
trade union, he shall be deemed guilty of a misdemeanour. The 
above section likewise makes it a misdemeanour for any person 
with the like intent (i.c., to mislead or defraud) to give a copy of 
any rules to any person on the pretence that such rules are the rules 
of a trade union registered under the Act, which is in fact not 
so registered. 

With regard to the matters to be provided for in the rules, pro¬ 
vision may bo made it seems for other matters than those expressly 


(i«) Of. Noretj v. Keep, (1909) 1 Oil. at p. 563. 

(h) According to the wording of this section, it is submitted that even an 
unregistered trade union is required to have a rule as regards dissolution, though 
it is to be doubted whether this provision was intended to apply to any but a 
registered trade union. 
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mentioned in the First Schedule of the Trade Union Act, 1871 ^ 
and sect. 14 of the Trade Union Act, 1876. 

Moreover, it should be noted that sect. 1 (1) of the Trade 
Union Act, 1913, expressly provides that the fact that a com¬ 
bination has under its constitution objects or powers other than 
“statutory objects will not prevent the combination from being 
a trade union, so long as the combination is a trade union as 
defined by sect. 1 (2) of that Act, i.e., so long as the combina¬ 
tion has one or more of the objects referred to in sect, i (2) ns 
its principal objects; and in view of this statutory provision, the 
ruling in Amalgamated Society of Railway Scrranis v. Osborne 
((1910) A. C. 87 , that it was necessary for the trade union to 
have objects strictly within the scope of the Trade Union Acts, 
and that it could not have any other objects, however legal they 
might bc(o), no longer holds good. 

The rules of a trade union may particularly be regarded as the 
equivalent of the memorandum and articles of association of a 
company, and they constitute an agreement between the members 
of the union. ( Strick v. Swansea Tin Plate Co., 36 Oh. 1). 5o8.) 
They were described by Rigby, L.J., in In re Durham Miners * 
Association, Watson v. Catm (17 T. L. R. 39), as constituting 
an exhaustive code. In that case, a number of men in a lodge 
ceased work contrary to one of the rules of the union, which pro¬ 
vided that no notice of a strike should be given until the strikers’ 
case was first laid before the committee or council of the union. 
The penalty for breach of the rules was that all claims of the 
union should be forfeited. The executive committee of the union 
accordingly refused to grant strike pay, but on appeal the council 
allowed it. It was held that the resolution of the council was 
ultra vires , on the ground that the council had no independent 
power of acting contrary to the rules, which in the opinion of the 
council constituted an exhaustive code. 

(o) lb . at pp. 96, 97, 101, 102. This principle of tho Osho, ', t p Case was 
applied to unregistered unions in Wilson v. Scottish Typographical Association, 
(1912) S. C. 634; but as sect. 1 of the Trade Union Act. 1913, is not confined 
to registered trade unions, the principle no lonprcr applies, oven in the case of 
unregistered trade unions. 
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Iu Oram v. Hutt ((1913) 1 Ch. 259; (1914, 1 Ch. 98), pay¬ 
ment out of the funds of the union of the costs of a slander 
action brought by one of its officers, who was slandered person¬ 
ally as well as by way of his office, the union thereby being 
adversely affected was held to be ultra vires, since, according to 
the tenor of the rules, the whole of the monies of the union were 
required to be applied towards the objects of the association, and 
payment of such costs were admittedly not within the rules. 
The argument that was advanced but not accepted in this case 
was that notwithstanding the rule, inasmuch as the action was 
really brought for the benefit of the association, payment of the 
costs in question ought to be regarded os a proper application 
of the union's funds. ( v 1913 1 Ch. at p. 26G.) It might be of 
advantage to quote the following passage from the judgment of 
Lord Parker in the C ourt of Appeal when Oram v. Hutt came 
before that Court. 

“As pointed out by Lord Alverstone, C.J., in Grieg v. 
National Union of Shop Assistants, Warehousemen and Clerks 
(22 T. L. R. 274}/’ said Lord Parker ((1914. 1 Ch. at p. 105;, 
“a mere power to give legal aid to its members in protection of 
their interests could not justify an act which would otherwise be 
illegal. But even if the objection based on maintenance were 
out of the way in the present case, I am of opinion that the pay¬ 
ments could not bo justified. Such payments were certainly not 
justified by express words of the rules of the association. It may 
be that when a trade union has under its rules power to apply its 
funds in the attainment of specified objects, certain ancillary 
powers reasonably necessary for the attainment of those objects 
can be implied, but it would, I think, he stretching this prin¬ 
ciple too far to hold that a trade union was justified in defray¬ 
ing the costs of legal proceedings by its members wherever an 
indirect benefit might be expected to result from or had resulted 
from the proceedings in question.” 

Reference may also be made to Bennett v. National Amal¬ 
gamated Society of Operative House and Ship Painters and 
Decorators (31 T. L. R. 203), where it was held that the appli¬ 
cation of the funds of the union in the purchase of shares in a 
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company formed to publish a newspaper for the purpose of pro¬ 
moting the policy of the Labour Party were unauthorised and 
ultra vires. 


Construction of Rules. 

The Courts have power to construe the rules of a trade union. 
Moreover, the question of construction is one for the judge and 
not for the jury (p), and may be determined by originating 
summons (q), or by motion for an injunction \r;> and it would 
appear to be immaterial for this purpose whether the union is 
or is not registered under the Acts. 

In Osborne v. Amalgamated Society of Railway Servants 
((1911) 1 Ch. 540', it was held that sect. 4 of the Trade Union 
Act, 1871, does not prevent the Courts from declaring the mean¬ 
ing of a rule. In that case the plaintiff brought an action against 
the defendant society and its trustees for the purpose of obtaining 
the rescission of a resolution for his expulsion, his restoration 
to membership, and his right to benefits as such member. The 
observations of Fletcher Moulton, L.J. (ib. at p. 561), as to the 
effect of sect. 4 of the Trade Union Act, 1871, may be quoted 
with advantage. “If the limitations to the actions of the Courts 
contained in sect. 4 be closely examined,” said the learned . Lord 
Justice, “it will be found that they leave untouched the juris¬ 
diction of the Courts to pronounce on the meaning or validity of 
any contract whatever. It must be borne in mind that since the 


( p ) Per Farwell, L.J., in Russell v. Amalgamated Sor . of Carpenters and 
Joiners , (1910) 1 K. B. at p. 521. 

(i q ) Cf. Williams v. Cotter , “ Times,” 8th May, 1925, where this procedure was 
adopted by the trustees of the union to determine whether certain payments in 
respect of the costs of a libel action incurred by a member of the union might 
validly be paid out of the funds of the union. Cf. also Re Durham Miners* 
Asson., 17 T. L. R. 39. 

(/*) Alfin v. Hewlett , 18 T. L. R. 664 j cf. also Yorkshire Miners* Asson. v. 
Howden, (1905) A. C. 256—injunction by House of Lords to prevent payment 
of monies out of funds of union for purposes not sanctioned by rules. Cf. also 
the observations of Fletcher Moulton, L.J., in Gozney*s Case, (1909) 1 K. B. 
at p. 918, on Howden*s Case, cited apparently by error as De.nahy, #c. v. Yorks. 
Miners* Asson. 
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Judicature Act the Courts have jurisdiction to make declarations 
without granting consequential relief, and even when consequen¬ 
tial relief is not asked. Sect. 4 only limits the jurisdiction to 
give relief of certain types in certain cases. It affords no bar 
to any party who claims to be interested in contracts which are 
legally valid coming to the Courts to obtain a pronouncement 
as to his rights thereunder. Such a pronouncement will leave 
those rights enforceable or not according as they do not or do 
come within the exceptions of sect. 4. It is such a pronouncement 
that the plaintiff seeks in the present action, and nothing more. 
The injunction asked for is the only necessary consequence of the 
declaration to which the plaintiff is entitled and is in no wise 
affected by sect. 4 ” yY . In other words, the Courts may “pro¬ 
perly be asked to make declarations as to the meaning and effect of 
rules of trade unions, even though it cannot enforce claims under 
them” (0, the Courts having jurisdiction to give declaratory 
judgments when no relief is asked. 

For examples of the matters which the Courts have determined, 
and construction of the rules, reference may be made inter alia , 
and in addition to the cases cited above, to Merrifield Ziegler 
<(!' Co. v. Liverpool Cotton Association, Ltd . (105 L. T. 97) 
(expulsion of members for dishonourable conduct); hire Printers' 
and Transferers' Amalgamated Trade Protection Society ((1899) 
2 Ch. 184) (distribution of funds on dissolution ; In re Amal¬ 
gamated Marine Workers I'nion Trusts (“Times,” 8th May, 
1925) (whether rules authorised payment of member’s costs of 
libel action); In re Durham Miners Association, Watson v. 
Cann ((1900), 17 T. L. R. 39 (strike pay); Hoteden v. York¬ 
shire Miners' Association ((1905) A. C. 256' (strike pay); 
Morey v. Keep ((1909; 1 Ch. 561) (inspection of books); 
Bennett v. National Amalgamated Society , iPe. (31 T. L. It. 

($) Uf. as to effect of sect. 4 of Trade Union Act. 1871. infra, pp. 198 ct seq, 

(f) Per Fletcher Moulton. L.J.. in Gozney v. Bristol Trade and Provident 
Society , (1909) 1 K. B. at p. 918; cf. also Kelly v. Xat. Soc. of Operative 
Printer #<?., 81 T. L. R. 632 (action for declaration that resolution of expul¬ 
sion was ultra viree as being unauthorised by constitution and rules, and for 
injunction, successfully maintained). 
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203) (purchase of shares in newspaper company founded to pro¬ 
mote policy of Labour Party); Carter v. United Society of 
Boilermakers, dr. ((1915) W. N. 334) (purchase of shares in 
company formed to publish Labour newspaper); Greig v. National 
Amalgamated Union of Shop Assistants, dr. (22 T. L. K. 294) 
(legal aid to members). 

Alteration, Amendment and Rescission of Rales. 

Among the matters that must be provided for by the rules of 
a trade union registered under the Act is the manner of ( inter 
alia) altering, amending and rescinding any subsisting rules. 
(Para. 3 of Sched. I. of Trade Union Act, 1871.) 

Such alteration, amendment and rescission must be in strict 
accordance with the rules (a) (Osborne's Case , (1909 1 Cli. 103, 
178), but no alteration or amendment can be valid if the effect is 
to make the society a thing different from that which is specified 
and meant by the Trade Union Acts (Osborne's Case , 1910* 

A. C. at p. 97', or, semblc , if its effect is to “abrogate any of 
the principles of the society” ( per Bailhache, J., in Amal¬ 
gamated Society of Engineers v. Jones, 29 T. L. R. at p. 485), 
or to make the society a thing different from a society formed 
for the purpose and in the manner defined “by its constitu¬ 
tion” (x), though these latter observations it seems can only 
apply, if at all, to an unregistered trade union, whose constitu¬ 
tion does not expressly provide for the alterations of its rules, 
and whose members are not all agreeable to the proposed 
alteration. 

It would also appear that while an invalid alteration might 
possibly bind a person who becomes a member subsequent to the 
alteration, it cannot have that effect on a person who is already 
a member at the time of the alteration. (Osborne's Case , (1910) 
A. C. at p. 100.) Where, however, a person joins a society with 

<V) Witli one exception, i.r.. in the case of “ political rule* M under sect. 4 (2) 
of the Trade Union Art. 1913. as amended by the Art of 1927, ». 4. Of. guprrr, 
pp. 80, 85; and ef. also sect. 3 of Trade Union Art. 1913. 

(x) Of. prr Lord Outline in IVihon v. Srolthh Tnporjraphicrtl Anson,. (1912> 
8, C. 534, at p. 552; cf. also ih. at pp. 541. 542. 



RULES. 


139 


power to make new rules, and new rules $re duly made, the 
member is as much bound by the new rules as he was by the old 
rules, so long as they are within the powers of alteration pos¬ 
sessed by the society, and it makes no difference that he was one 
of a dissentient minority, and such alteration cannot be regarded 
as a breach of the contract which has been entered into between 
him and the society (//). 

In Osborne's Case , one of the rules provided that the annual 
general meeting should have power of amending the rules every 
three years, except where an alteration was recommended by the 
executive committee in the interim as being urgently required. 
Fletcher Moulton, L.J., expressed the opinion ( 1909) 1 Ch. 
178) that a resolution of the committee to that effect was appar¬ 
ently necessary. In Amalgamated Society of Engineers v. Jones 
(*29 T. L. R. 484), the rules of a trade union provided that a 
delegate meeting should not have power to alter any rule unless 
notice of the proposed alteration had been given. It was held, 
however, that notice of an intention to alter the rule was suffi¬ 
cient, and that notice of the identical alteration ultimately adopted 
was not necessary. Mr. .lustice Bailhache appears to have 
expressed the correct principle on which the Court should act 
when he said it), at p. 485) that it was not an informality upon 
which thi'Court ought to act, and that there must be something in 
the nature of an illegality . In Brodie v. Be ran, Dnnn v. 
Benin *18 T. L. R. 17*2-, a ballot was held as to the alteration 
of the rules of a trade union. The rules required such ballot to 
be secret, but the ballot was not in fact held secretly. The Court 
accordingly declared the ballot void. 

A valid amendment or alteration of a rule, it appears, might 
also bo made notwithstanding that the rules do not expressly 
provide the necessary machinery for that purpose. Thus in 
Steele v. South Wales Miners' Federation ( 1907) 1 K. B. 361), 
one. of the objects of a trade union was to provide funds for the 
purpose of paying the expenses of returning and maintaining 

(y) McEUhlrim'fi Cite, (1919) A. O. at p. 593; and ace the cases cited in 
the judgment there. 

(r) Uf. also Sfeefe v. S. Wales Miners* Federation, (1907) 1 K. B. at p. 370, 
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representatives to Parliament. The rules, however, did not pro¬ 
vide any machinery for making a levy upon the members for such 
purposes. A resolution for such a levy was passed by a largo 
majority of tho members. It was held that the levy might 
properly be made in the circumstances. Mr. Justice Phillimore, 
in his judgment (ib. at p. 370) said:—If the Court is satisfied 
that a clear majority of the members with an unpacked meeting 
and a regular vote have arrived at some conclusion as to the 
management of the association, which is within the scope of the 
memorandum of association of the company, or the purposes of the 
trade union, as the case may be, it will not interfere merely 
because some formal step was omitted which ought to have been 
taken to make the act of the association regular and complete.” 

Where a valid alteration of any rule is made such alteration 
takes effect as from the date of alteration, quite independently of 
whether or not notice of the alteration as required by the Act is 
sent to the Registrar. ( Per Fletcher Moulton, L.J., in Osborne's 
Case, (1909) 1 Ch. 180.) In the meantime, until a valid altera¬ 
tion is made, the old rules will continue in force. ( Howden v 
Yorkshire Miners' Association, (1903) 1 K. B. at p. 338: In re 
Durham Miners Association, Watson v. (Umn 17 T. L. R. 39, 
at p. 40.) 

A valid alteration of the rules, duly made, will be binding on 
all the members of the society, including, of course, dissentient 
members, and it has been held in Burke v. Amalgamated Society 
of Dyers ((1906) 2 K. B. 583) that the alteration of a rule (as 
to sick benefits) to the prejudice of a member, who was insane 
at the time, was, notwithstanding, binding on him, and the prin¬ 
ciple will equally apply when a member is under some other dis¬ 
ability at the time of the alteration. 

It should be further noted that registration will not have the 
effect of validating an invalid or ultra vires amendment. (Of. per 
Cozens-Hardy, M.R., in Osbornes Case, (1909) 1 Ch. at p. 176; 
per Fletcher Moulton, L.J., ib . at p. 180.) 
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Registration of Rules and Amendments thereof . 

The rules of registered trade unions must be registered, and 
sect. 13 (1) of the Trade Union Act, 1871, requires printed copies 
of the rules to be sent to the Registrar on application to register 
the trade union (a,-, and the rules will be registered upon the 
Registrar being satisfied that the statutory regulations with regard 
to 'registration have been complied with. (Sect. 13 (2) of the 
Trade Union Act, 1871.; Sect. 1C of the Trade Union Act, 1871, 
further provides that together with the general statement required 
by that section there shall be sent to the Registrar a copy of all 
alterations (/>) of rules and new rules made by the union during 
the year preceding the date up to which the general statement is 
made out, and a copy of the rules of the trade union as they 
exist at that date. 

Where a trade union is carrying on or intends to carry on 
business in more than one country, copies of its rules, and of all 
amendments of the same, must when registered be sent to the 
Registrar of each of the other countries to be recorded by 
him,/;,, and until such rules be so recorded (tf), the union will 
not be entitled to any of the privileges of the Act in the country 
in which such rules have not been recorded, and until such amend¬ 
ments of rules be recorded, the same will not take effect in such 
country. (Sect. 6 of the Trade Union Act, 1876 (cM 

In this connection the provisions of Regulation 15b should be 
noted. That rule provides that all matters requiring registry shall 
be registered in, and returns and notices sent to the Registrar of 
the country in which the registered office of the trade union is 
for the time being situate (Regulation 15b\ copies of matters 

(a) Cf. Regulation 4, Form H. 

(b) The foe for registration is 10*. (Regulation 24.) 

(<?) No fee is payable for recording of rules already registered in another 
country. (Regulation 24.) 

(d) The Assistant Registrars of Scotland and Ireland cannot refuse to record 
any rules or amendments of rules registered by the Central Office. (Sect. 4 (3)- 
of the Friendly Societies Act. 1896.) 

(e) Cf. Mnckrufirick v. Sat, Union of Dock Labourer*, (1911) S. C. 83. 
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requiring registry being forwarded for recording to the Registrar 
of the other countries in which the union is carrying on, or intends 
to carry on, business. An application to record in one country 
rules or amendments of rules registered in another must, be made 
by the secretary or other officer of the union in Form H.(/) 
(application to record rules registered in another country , or 
Form I. ( g) (application to record amendments of rules already 
recorded), as the case may require, and must be accompanied by 
a copy of such rules or amendments duly authenticated. ^Regu¬ 
lation 11.) The removal, however, of the registered office from 
one country to another will not necessitate re-registration in such 
other country. (Regulation 15a.) 

An alteration of the rules of a trade union may be either 
complete or partial. 

A complete alteration consists of the substitution of an entire 
set of rules for the existing set of rules. (Regulation 0 'b .) 
An application for the registration of a complete alteration must 
be made by seven members, and must be in Form F. Ji . 
(Regulation 9.) It must be accompanied by a statutory declara¬ 
tion in Form D. (i), and by a printed copy of the existing rules, 
and by two printed copies of the new rules, each copy being 
marked P., and signed by each of the applicants. (Regulation 9.) 
The Registrar, before registering the new set of rules, must ascer¬ 
tain that it provides for all matters which the Acts require the 
rules of a registered trade union to provide for. (Regulation 9.) 

The certificate of registry of a complete alteration must be in 
Form G., and must be delivered to the applicants attached to one 
of the copies of the new set of rules. (Regulation 10 (k .) 

A partial alteration is an alteration consisting of the addition 
of a new rule, or part of a rule or rules, to the existing rules, 
and/or of the substitution of a new rule, or part of a rule or rules, 
for any of the existing rules, and/or of a rescission of any of the 
existing rules, or any part thereof, without any substitution, &c. 
(Regulation 6 (a).) 


(/) Infra, App. 
(A) Infra, App. 
(Ar) Infra, App. 


<?/) Infra, App. 
(0 Infra, App. 



RULES. 


143 


An application for the registration of a partial alteration must 
be made by seven members of the trade union, and must be made 
in Form C. (i). (Regulation 7.) It must be accompanied by 
a statutory declaration in Form D. (m), and by a printed copy 
of the existing rules, and by the following documents:— 

(a) Where the partial alteration consists of the addition or 
substitution of a new rule, or part of a rule or rules, two 
copies of such rule, or part of a rule or rules, each copy 
being marked O. and signed by each of the applicants. 

; b If the partial alteration consists of the rescission of any of 
the rules without any substitution, two copies of the 
resolution for such rescission, each copy being marked 
0. and signed by each of the applicants. (Regula¬ 
tion 7 (a', \h). s 

Before registering a partial alteration, the Registrar must 
ascertain that the rules of the trade union, if altered in accordance 
with the proposed partial alteration, will provide for all the 
matters required by the Act to be provided for by the rules of a 
registered trade union. (Regulation 7.) 

The certificate of registry of a partial alteration must be in 
Form E. and must be delivered to the applicants attached 
to one of the copies of the new rule or rules, or where the alteration 
consists of rescissions only, attached to the old set of rules. 
(Regulation 8 (o'.) 

With regard to the registration of rules in general, the obser¬ 
vations of Fletcher Moulton, L.J., in Osborne's Case ( v 1909) 
1 Ch. at p. 181 N may be quoted with advantage. “Statutory 
authority,” said the learned L.J., “is not given to these rules 
by the Act, nor is there in the sub-section authorising the making 
of these rules (sect. 13 (6) of the Trade Union Act, 1871) any¬ 
thing which would entitle the Home Secretary to interfere with 
the provisions of the Act or the rules of the trade union with 
regard to the proceedings necessary to give validity to an altera¬ 
tion, nor can I even find in the rules themselves any indication 


(0 Infra, App. 
(«) Infra , App. 


(«i) Infra , App. 
( o ) Infra , App. 
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that the validity of an alteration was intended to be affected by 
a defendant upon any such application for registration or the 
registration following thereon. On the contrary, it appears to 
me that the rules are only practical regulations for the purpose 
of securing a higher degree of accuracy in the register, a result 
which under ordinary circumstances would be attained by that 
which they direct.” 

When contradictory applications are made to the Registrar, 
each with the requisite formalities, in case of a dispute as to 
whether a rule had or had not been validly altered, the Registrar 
apparently will be compelled to register both applications. 
{Osbornes Case , (1909) 1 Ch. atp. 181.) 

Political Hides (oo). 

Restrictions are placed on the application of the fund of a 
trade union for certain political objects. In Forster v. National 
Amalgamated Union of Shop Assistants, the Registrar con¬ 
sidered that the words “ political objects ” in sect. 3 of the Trade 
Union Act, 1913, had a very carefully defined meaning and did 
not include many of the things that would be described as political 
in ordinary language. “Political,” as used in sect. 3, was not 
the .adjectival form of “polity,” but the adjectival form of 
“party politics.” (See “ Times,” 21st January, 1927.) 

Where a trade union intends to apply its funds to any of the 
political objects specified in sect. 3 (3) of the Trade Union Act, 
1913 ( p ), certain conditions must in the first instance be fulfilled. 
According to sect. 3 (1) of the Trade Union Act, 1913, the 
furtherance of the political objects specified in sect. 3 (3) of the 
Trade Union Act, 1913, must have been approved as an object 
of the union by a resolution passed, on a ballot taken in accord¬ 
ance with the Act, by a majority of the members voting. Such 
a resolution will take effect as if it were a rule, and it may be 

( oo ) Cf. also supra, pp. 77 et seq, 

(p) The anion may apply its funds to other political objects, though it is 
not prevented from having political objects, even though these objects fall within 
sect. 3 (3), so long as the latter do not involve the application of the funds of 
the union thereto. Cf. supra, p. 77. 



RULES. 


145 


rescinded ( q) in the same way as a rule. (Sect. 3 (4) of Trade 
Union Act, 1913.) It is further provided by sect. 3 (1) that 
certain rules must be in force, these rules having to comply now 
with the requirements not only of sect. 3 of the Trade Union 
Act, 1913, but also with those of sect. 4 of the Act of 1927 (r), 
and also having to be approved by the Registrar of Friendly 
Societies: and this provision, it should be noted, applies equally 
to unregistered unions. The passing of the resolution and the 
approval of the rules by the Registrar are conditions precedent. 
(Forster v. National Amalgamated Union of Shop Assistants, 
(1927) W.X.41.) 

When these conditions have been fulfilled the statutory restric¬ 
tions on the application of the funds of the union, in further¬ 
ance of the prohibited political objects, cease to operate, and any 
misapplication of the general as distinguished from the political 
funds of the union to such political objects, becomes a question 
of the broach, not of the statutory restrictions, but of the rules 
themselves. (Ibid.) It would seem, when any such breach occurs 
(/.<?., after the conditions referred to above have been fulfilled), 
that a member may elect whether he will take proceedings before 
the Registrar under sub-sect. (2) of sect. 3 of the Trade Union 
Act, 1913, or whether he will bring an action in a Court of law, 
though in either case, it is submitted, that the cause of action is 
breach of the rules and not of the statutory restrictions, but once 
he has made his election he will, it appears, be compelled to abide 
by it. ( Forster v. National Amalgamated Union of Shop 
Assistants, (1927) W. N. 41.) 

These rules (s) must provide:— 

(1) That any payments in furtherance of these political 
objects are to be made out of a separate fund, called 
the “political fund” (para, (a) of sect 3 (1) of 


( q ) For manner of rescission of rules, cf. supra, pp. 138 et seq. 

(r) As to the effect of sect. 4 of the Trade Disputes Act, 1927, see supra, 
pp. 77 et seq. 

(s) Model rules for a political fund may be obtained from the Registrar, but 
it should bo observed that the Registrar is not given power to issue, but only 
to approve such rules. 

8 . 


10 
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Trad© Union Act, 1913, as amended by sect. 4 of the 
Trad© Disputes Act, 1927); 

(2) that a member who is exempt from the obligation to 

contribute to the political fund shall not be (i) ex¬ 
cluded from any benefit of the union, or (ii) placed 
under any disability in any respect, either directly 
or indirectly, or at any disadvantage (except, of 
course, in relation to the control and management of 
the political fund) as compared with other members 
by reason of such exemption (para, (b) of sect. 3 (1) 
of Trade Union Act, 1923); 

(3) that contribution to the political fund shall not be made 

a condition for admission to the union (ibid.): and 

(4) the rules must now also conform to the requirements of 

sect. 4 of the Trade Disputes Act, 1927. 

That section substitutes the principle of contracting-in for con- 
traoting-out, so that an amendment of the rules will be necessary 
in every case. Rules which have hitherto been approved by the 
Registrar under the Act of 1913 will therefore have to be 
amended, and by sub-sect. (3) of sect. 4 of the Trade Disputes 
Act, 1927, the rules as amended must be approved by the Regis¬ 
trar within six months after the commencement of the Act, or 
within such further time as the Registrar may in special circum¬ 
stances allow, and if this is not done the union will not be deemed 
fo have complied with the requirements of sect. 3 of the Trade 
Union Act, 1913. While during a period of six months after 
the passing of the Act of 1927, or such longer time as the 
Registrar may allow, the old rules, as approved by the Registrar, 
will be in force, and the union consequently during that time will 
be permitted to apply its funds for the political purposes to which 
sect. 3 refers, after that period has expired the union wall not 
be in a position to do so, unless its rules have been duly amended 
and approved by the Registrar. 

These political fund rules, it should further be noted, may have 
effect as rules of the union, notwithstanding that the provisions 
of the rules of the union as to the alteration of rules or the 



RULES. 


147 


making of new rules have not been complied with, if the Regis¬ 
trar is satisfied and certifies that the rules have been approved by 
a majority of the members of the union voting for the purpose, 
or by the executive or other governing body, or by a majority of 
delegates of the union voting at a meeting called for the purpose. 
(Sect. 4 (5) of Trade Disputes Act, 1927.) 

If any member alleges that he is aggrieved by a breach of 
any rule made in pursuance of sect. 3 of the Trade Union Act, 
1913, he may complain to the Registrar of Friendly Societies, and 
the .Registrar, after giving the complainant and any representative 
of the union an opportunity of being heard, may, if he considers 
that such a breach has been committed, make 6uch order for 
remedying the breach as he thinks just. (Sect. 3 (2) of Trade 
Union Act, 1913.) Such an order will be binding and conclusive 
and without appeal, nor will it be removable into any Court of 
law or rostrainable by injunction (/) (/bid.); and, it seems, 
although sub-seot. (2) does not expressly so provide, that there 
can be no appeal, oven where no order is made by the Registrar. 
(See Forster a Case 9 (1927) \V. N. 41.) The order, on being 
made, should be recorded in the County Court (in Scotland, the 
Sheriff Court), and on its being so recorded it will be enforceable 
as if it were an order of such Court. (Ibid.) 

The functions of the Registrar on the hearing of such com¬ 
plaints are presumably as they are in other matters, more 
ministerial than judicial, the Registrar having no power of 
compelling production of documents or attendance of witnesses or 
of administering oaths. (R. v. Registrar of Friendly Societies 
(1872), L.R.7Q. B.741.) 

Certain County Court Rules have been made for the purpose 
of sect. 3 of the Trade Union Act, 1913, as to the recording and 
enforcement of orders of the Registrar made under the above 
provisions. Those Rules are to be found in O. 41 b of the County 
Court Rules, 1903, as to which see infra , App. 

(0 Apparently, however, mandamus or prohibition is not excluded. It would 
seem, however, that the order could not be reviewed by means of the writ of 
certiorari. But see Forster v. Nat. Amalgamated Union of Shop Assistants, 
(1927) W. N. 41. 


10 ( 2 ) 
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Rules as to Ballot for Application of Funds for Political 

Purposes . 

As has been mentioned above \u)> before the union can apply its 
funds to any of the political objects specified in sect. 3 of the 
Trade Union Act, 1913, a ballot of the members of the uniou 
must be taken, and a resolution passed by a majority of the 
members voting, approving the furtherance of the political objects 
in question (a;). 

Sect. 4 (1) of the Trade Union Act, 1913, that such ballot 
must be taken in accordance with rules (y) of the union, which 
must be approved for the purpose by the Registrar of Friendly 
Societies—and this applies equally to an unregistered union—and 
the Registrar is directed by sect. 4 (1) not to approve any such 
rules unless he is satisfied that (a) every member has an equal 
right, and (b) if reasonably possible, a fair opportunity of voting, 
and (c) that the secrecy of the ballot is properly secured. 

These rules, like the political fund rules (s), may have effect as 
rules of the union, notwithstanding that the provisions of the 
rules of the union as to alteration of rules or making of new 
rules have not been complied with, provided that the Registrar 
is satisfied and certifies that the rules have been approved by a 
majority of members of the union voting for the purpose, or by 
the executive or other governing body of the union, or by a 
majority of delegates of the union voting at a meeting called 
for the purpose. (Sect. 4 (5) of Trade Union Act, 1927, re¬ 
enacting, with amendments, sect. 4 (2) of the Trade Union Act, 
1913.) 

Where a ballot has been taken a second ballot may be taken 
later. At any rate, in Brodie v. Bevan (38 T. L. R. 172), the 

( u ) Supra , pp. 144, 145. 

( x ) Model resolutions for alteration of rules by addition of rules as to ballot 
and for the taking of a ballot may be obtained by application to the Chief 
Registrar. 

(y) Model rules for a ballot at the general and the branch offices of an 

union may be obtained from the Chief Registrar. It should be noted, however, 
that power is given to the Registrar not to issue but merely to approve such 
™le»- Supra, p. 146. 
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Court considered that the officials of an union were entitled to get 
a reversal of the decision arrived at by a narrow majority on the 
first ballot, if they were satisfied that it was of extreme importance 
that a second ballot should be taken. 

A ballot will be declared void by the Court if the conditions, 
whether statutory or otherwise, for the taking of the ballot are 
not duly observed. Thus the Court will declare a ballot void 
on the ground that the voting papers have not been checked by the 
proper scrutineers in accordance with the rules, or that the secrecy 
required by the rules has not been observed, and sect. 4 of the 
Trade Union Act, 1871, does not bar the Courts from entertain¬ 
ing such actions for declarations that a ballot is void. (Brodie v. 
Benin, 38 T. L. 11. 172.) 
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CHAPTER XII. 

NAME OF TRADE UNION. 

As far as an unregistered trade union is concerned, it appears that 
such a trade union is in much the same position as a person, or 
body of persons, with regard to the name that it intends to assume 
or change. But with regard to registered trade unions, certain 
statutory rules must be observed. 

The earliest of these in point of time is to be found in 
sect. 13 (3) of the Trade Union Act, 1871, which provides/that 
“no trade union shall be registered under a name identical with 
that by which any other existing trade union lias been registered, 
or so nearly resembling such name as to be likely to deceive the 
members or the public.” It will be observed that this provision 
forbids registration where the name of the union is the same as 
or similar to that of a registered union; but with this provision 
must also be read Rule 2 (a) of the Regulations, to the effect that 
“the Registrar shall not register a trade union under a name 
identical with that of any other existing trade union, knoivn to 
him , whether registered or not registered , or so nearly resembling 
such name as to be likely to deceive the members or the 
public ” (&). And one might add to this, in view of the directions 
given in National Union of Ships Stewards , Cooks , Butchers 
and Bakers ((1925) 1 Ch. 20, at p. 30), that an union should not 
be registered in the identical name of, even, an union which has 
ceased to exist. 

In Amalgamated Society of Woodcutting Machinists v. Brook 
(“Times,” 6th April, 1927), Eve, J., refused an injunction 1o 

(а) Infra, App. 

(б) This Rale has been considered not to be ultra vires. Reg. v. Registrar 
of "Friendly Societies, L. R. 7 Q. B. D. 741 at pp. 745, 747. 
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prevent a seceding branch from being registered as the “ National 
Trade Union of Woodworking Machinists.’* 

Mr. Justice Eve appears to have expressed the view that if 
words, antecedently used (in this case the word was “national”), 
were essentially different, there would be no infringement by 
using a namo which was otherwise similar. It may be incidentally 
noted that an earlier application to register the seceding union 
as the “United Woodcutting Machinists’ Association” had been 
refused by the Registrar. 

In National Society of Operative Printers Assistants v. Smith 
(“Times,” 8th April, 1910), an injunction was granted to the 
plaintiffs to restrain a rival association, consisting mainly of old 
members of the plaintiff union, from using the name of “ National 
Society of Operative Printers.” 

In the ease of registered trade unions, moreover, the name 
of the trade union is one of the matters that are required by 
statute to be provided for by the rules of the union (c). 

In R. v. Registrar of Friendly Societies (L. It. 7 Q. B. 741), 
a trade union had become divided into two sections, and both 
sections applied to the Registrar for registration under the same 
name. The Registrar refused to register either party, inasmuch 
as there was a bond fide dispute. The Courts, on an application 
for a mandamus to the Registrar by one of the sections, refused 
to grant the rule on the ground that “ the effect of registering 
either section by the name claimed by both would be virtually to 
give that section the control of the large funds belonging to the 
society.” (/6. at p. 746.) The Court further considered that 
the Registrar was justified in refusing registration, quite apart 
from any question of non-compliance with the rules ( d ) made 
by the Secretary of State. “ But even without these rules,” 
said Blackburn, J. ( ib . at p. 746), “I think the Registrar, as 
soon as he found another body of persons bond fide, claiming that 
they were entitled to be registered under the same name, and 
each claiming as against the other a large sum of money, would 

(c) Sect. 14 of Trade Union Act, 1871, Sched. I., para. 1. % 

(d) Rule 1 and Rule 2 of the 1871 Regulations (now Rule 2 and Rule 3 
of the new Regulations). Of. infra, App. 
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be bound to say: ‘ I won’t alter the position of the parties, or do 
any thing by registering one set of applicants which may pre¬ 
judice the others.’ ” 


Change of Name . 

A trade union may change its name, but even apparently if it 
is unregistered it must obtain the approval in writing ot* the .Chief 
Registrar of Friendly Societies. Where, however, the trade union 
in question is registered and doing business exclusively in Scot¬ 
land or ih (now) Northern Ireland, the approval of the Assistant 
Registrar of Scotland or Ireland, as the case may be, must bo 
obtained. (Sect. 11 of Trade Union Act, 1876.) 

In any event, before any change of name can be effected, the 
consent of not lees than two-thirds of the total number of members 
must be obtained. No change of name, however, will affect any 
right or obligation of the trade union or of any member thereof, 
and any pending legal proceedings may be continued by or against 
the trustees of the trade union or any other officer who may sue 
or be sued on behalf of such trade union notwithstanding its 
new name. (Ibid.) 

By sect. 13 it is necessary that notice in writing of the change 
of name should be sent to the Central Office (c), for the purpose 
of being registered (/) there. The notice ( g) must be signed by 
seven members and countersigned by the secretary of the union. 
This notice must further be accompanied by a statutory declara¬ 
tion by the secretary to the effect that the provisions of the Act 
in respect of change of name have been complied with. 

By Rule 16 (A), the application for approval and notice of 
change of name must be in Form N. (i), and must be sent in 
duplicate to the appropriate Registrar accompanied by the 
statutory declaration, which must be in Form 0. (fc). 

(<?) I.e., established under the Friendly Societies Act, 1875. Cf. Rule 1, 
Infra, App. 

(/) For foes, cf. Rule 24, infra, App. 

(jj) As to penalty for failure to give notice, cf. sect. 15 of Trade Union 
Act, 1876. 

(A) Infra, App. 

(0 Infra, App. 


(*) Infra, App. 
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Before approving the change of name the Registrar is required 
by the above Rule (16) to ascertain that the new name is not 
identical with that of any existing trade union known to him (and 
apparently whether registered or unregistered), or so nearly 
resembling the same as to be calculated to deceive. 

If the change of name is approved the word “ approved ” will 
be written at the foot of each copy of the application, which will 
be transmitted by him to the Central Office for registry. 

As in the case of an amalgamation, no change of name will 
be effective until it has been duly registered under 6ect. 13 of the 
Trade Union Act, 1876. The fact of such registration, more¬ 
over, will not be conclusive, and if the change of name has been 
in fact effected illegally, the Court will apparently have the power 
to intervene at the suit of any interested pereon (?). 

(Z) Cf. Booth v. AnMtlymmted Marine Worker*' Union, 42 T. L. R. 580; 
infra, p. 150. 
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CHAPTER XIII. 

AMALGAMATION. 

The statutory provisions with regard to the amalgamation of 
trade unions is contained in sect. 12 of the Trade Union Act, 
1876, as amended by the Trade Union (Amalgamation) Act, 1917. 
Under the Act of 1875, “ the consent of not less than two-thirds 
of the members of each or every such trade union ” was necessary, 
but under the Act of 1917, before any amalgamation can take 
place, it is necessary that (a) a ballot (a) should be taken in the 
case of each or every such trade union; (b) the votes otf at least 
fifty per cent, of the members entitled to vote thereat should be 
recorded; and (c) that of the votes recorded those in favour of the 
proposed amalgamation should exceed by twenty per cent, or 
more the votes against such proposed amalgamation. (Sect. 1 (1).) 
Furthermore, sect. 1 (2) of the Trade Union (Amalgamation) 
Act, 1917, expressly empowers the amalgamation of registered 
with unregistered trade unions. 

Where any such amalgamation takes place sect. 12 of the 
Trade Union Act, 1876, provides that it may be with or without 
any dissolution or division of the funds of the amalgamating 
trade unions, or either or any of them, but that such amalgama¬ 
tion is not to prejudice any right of a creditor of either or any 
union party thereto. 

By sect. 13 of the Trade Union Act, 1876, notice in writing of 
the amalgamation must be given to the Central Office, and failure 
to give such notice may expose certain persons to penalties (6). 
The notice must be in Form T. (c), with the alterations neces- 

(a) If a previous ballot is unsuccessful, there is nothing apparently to 
prevent a subsequent ballot from being taken. Of. Brodie v. Sevan, 42 T. L. R. 
172. 

( b ) Of. sect. 15 of Trado Union Act, 1876. 

0?) Infra, App.; cf. Rule 22, infra, App. 
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sitated by the requirements of the Amalgamation Act of 1917 
as to ballot, number of voters, and majority. The notice must 
be signed by seven members, and countersigned by the secretary 
of each or every union that is a party to the amalgamation, and 
it must further be accompanied by a statutory declaration by 
each or every such secretary that the statutory provisions in 
respect of amalgamation have been complied with. (Sect. 13 of 
Trade Union Act, 1876.) This statutory declaration must be in 
Form U. (d) . Finally, in order to make the amalgamation 
effective, registration (e) at the Central Office is necessary. 
(Sect. 13 of Trade Union Act, 1876.) On such registration 
taking place, the Central Office will return to the amalgamated 
trade union one copy of the notice indorsed with the word 
“registered” and duly authenticated. (Rule 22(f).) 

It appears to be a question of some doubt as to whether a trade 
union may amalgamate when its rules make no provision for 
amalgamation, that is to say, if any of its members are averse to 
the proposed amalgamation. In Wolfe v. Matthews ((1882), 30 
W. K. 838), the Courts made a declaration that the purported 
amalgamation was invalid on the ground, according to the report 
(at p. 839) “that the rules did not authorise any amalgamation, 

. . . and that the evidence did not show the consent of two-thirds 
of the members, as required by sect. 12 of the Trade Union 
(Amendment) Act, 1876.” As the second ground, however, was 
conclusive of the matter, Wolfe v. Matthews cannot be regarded 
as sufficiently authoritative for the proposition that no amalgama¬ 
tion can validly take place in the event of any member dissenting 
thereto, where the rules of the union do not provide for such 
amalgamation. Difficulties of this kind, however, can easily be 
obviated by the insertion in the rules of a rule empowering the 
union to amalgamate. 

Although no amalgamation will be effective until and unless it 
has been registered in accordance with sect. 13 of the Trade 
Union Act, 1876, tho registration thereof will not be conclusive 

( rf ) Infra , App.; of. Rule 22, infra , App. 

(a) For fees, of. Rule 24, infra , App. 

(/) Infra, App. 
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of the validity of the amalgamation. Thus in Booth v. Amal¬ 
gamated Marine Wothers' Union (42 T. L. R. 580), Tomlin, J., 
held that the fact of registration did not prevent him from declar¬ 
ing that the amalgamation was in fact invalid and of no force 
whatever, since an invalid amalgamation could not be validated 
by registration. In this case the amalgamation was declared 
invalid on the ground that the votes of fifty per cent, of the 
members had not been taken, and that the statutory declarations 
to the effect that the provisions of the Acts had been complied 
with were false. It might also be incidentally noted that it was 
held in Booth v. Amalgamated Marine Worker* Union (42 
T. L. R. 580) that sect. 4 of the Trade Disputes Act, 100(3, 
did not prevent the Courts from making the declaration as to the 
invalidity of the amalgamation and from granting the injunction 
restraining the purported Amalgamated Union from dealing with 
the property or assets of the union of which the plaint iffs were 
members ( g ). 

In Sheet Iron Workers' and Light Platers * Society and Others 
v. Boilermakers' and Iron and Steel Shipbuilders' Society (40 
T. L. R. 294), the plaintiff society, which was quite a small 
society, was desirous of amalgamating with the defendant society, 
which was a large trade union. The secretary of the plaintiff 
society duly obtained the consent of fifty per cent, of the members 
to the amalgamation, but the requisite percentage of votes could 
not be obtained from the defendant society, which was desirous of 
fusion instead of amalgamation. Eventually, however, tho 
officials of the plaintiff union were persuaded to hand over the 
assets of the society to the defendant union, and the registration 
of the plaintiff society was cancelled, and it thereupon Wame an 
unregistered union. Later, an attempt was made to resuscitate 
the old society, which was re-registered, and an action was subse¬ 
quently brought claiming inter alia a declaration that the alleged 
amalgamation was invalid. It was held that the purported amal¬ 
gamation was invalid inasmuch as the defendant society had not 
complied with the provisions of the Act, e.g., with regard to 


(g) Cf. infra, pp. 198 et 



AMALGAMATION. 


157 


obtaining the consent of the necessary number of members, and 
by sending the requisite notice and declaration to the Registrar. 

In connection with the above case two important points of 
practice also should be noted. It was sought to recover the funds 
of the small society from the defendant union, but inasmuch as 
the old society had ceased to be registered, and consequently all 
the members had ceased to be members thereof, and inasmuch as 
by re-registration, all that had been effected was that a new 
society had been formed under the name of the old one, there 
was no one in the circumstances who could give a receipt for the 
payment of the monies of the old society. The old society, how¬ 
ever, had never ceased to exist, so that the previous members ,of 
the old society, or some of them 6uing in a representative capacity, 
should have been the proper plaintiffs. Furthermore, for the 
above reasons, the King’s Bench Division, in which division the 
action bad been brought, was not the proper division, and the 
action ought to have been brought in the Chancery Division. 
Mr. Justice Shearman accordingly gave directions in that case 
that a summons to transfer the action into the Chancery Division 
should be taken out by the plaintiffs. 
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CHAPTER XIV. 

MEMBERSHIP. 

The question of membership is largely governed by the law of 
contract, as to contractual capacity, acceptance of the status of 
membership, &c., and in the ordinary way a person will become 
a member on the acceptance of his entrance fee and contributions 
and the receipt of a membership card (o), but there are some 
statutory provisions to be noted. 

With regard to infant members, sect. 9 of the Trade Union 
Act, 1876, provides that a person under the age of twenty-one, 
but above the age of sixteen, may be a member, unless there is 
provision in the rules to the contrary, and such a person if elected 
may, but again subject to the rules of the union, enjoy all the 
rights of a member, execute all instruments, and give all acquit¬ 
tances necessary to be given or executed under the rules. These 
provisions, however, do not in any way affect the common law 
or general statutory rules regulating the contracts of infants. 

Sect. 9 of the Trade Union Act, 1876, however, expressly 
provides that an infant cannot be a member of the committee of 
management, a trustee or a treasurer of the trade union, although 
there lappears to be nothing to prevent an infant member or 
members from subscribing their names to the rules of an union 
for the purpose of registering the union under sect. 6 of the 
Trade Union Act, 1871. 

By virtue of the Police Act, 1919 (6), members of the City of 
London Police, and of every police force to which the Police 
Act, 1890, applies, may not be members of a trade union. Sect. 1 
of the Police Act, 1919, establishes an independent Police 
Federation for the limited purposes specified in that section; 
and sect. 2 of that Act forbids members of the police force to 
which the Act applies to become or, within one month of the 
passing of the Act (15th August, 1919), to remain members of 


(a) Luby v. Warwickshire Miners* Association f (1012) 2 Ch. at p. 378. 
(ft) For the police forces to which this Act applies, see sect. 12 of the Act. 
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any trade union, or of any association having for its objects, or 
one of its objects, the control or influence of the pay, pensions 
or conditions of service of any police force. An exception, how¬ 
ever, is made in favour of persons who were already members of 
a trade union before becoming constables, such persons being 
allowed, but only with the consent of the chief officer of police, 
to continue members of such union during their term of service. 

Position of Civil Servants . 

Further, by sect. 5 (c) of the Trade Disputes Act, 1927, civil 
servants are to a certain extent prohibited from being members, 
delegates or representatives of trade unions. The prohibition is 
not, however, general, and is subject to certain important quali¬ 
fications. These may be enumerated as follows:— 

1. The prohibition only applies to “ established civil servants,” 
an “established civil servant” being defined as “a person serving 
in an established capacity in the permanent service of the Crown,” 
but there will be included in this expression “any person who, 
having been granted a certificate by the Civil Service Commis¬ 
sioners, is serving a probationary period preliminary to estab¬ 
lishment” ( d ). (Sect. 5 (3) (a) of the Trade Union Act, 1927.) 

The prohibition, therefore, dues not extend to civil servants 
who are temporarily employed in the service of the Crown, and 
who are not members of the established civil service; nor, appa¬ 
rently, does it extend to retired civil servants. 

2. The prohibition does not extend to all unions, but only to 
unions which may be regarded as organisations “of which the 
primary object is to influence or affect the remuneration and con¬ 
ditions of employment (e) of its members” (sect. 5 (1)); and by 

(o) Although the Act does not apply to Northern Ireland, the provisions 
of soot. 5, as to civil servants, apply to civil servants employed in Northern 
Ireland in the administration of services with respect to which the Parliament 
of Northern Ireland has not power to make laws. (Sect. 8 (3) of the Act of 
1927.) 

(rf) /.c., persons who have passed the necessary examinations, and are 
serving their period of probation, before getting on the establishment. For 
definition of “established civil servant,” of. also Unemployment Insurance Act, 
1920. 

(e) As to “conditions of employment,” see infra, p. 217. 
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sect. 5 (3) (b), “conditions of employment” mean “in relation 
to persons other than persons employed by or under the Crown, 
the conditions of employment of persons employed under a 
contract of service.” 

Even in the case of such organisations established civil servants 
may be members thereof— 

(a) If the membership thereof is confined to persons employed 

by or under the Crown (/); and 

(b) If the organisation in question is in all respects inde¬ 

pendent of and not affiliated to any such outside 
organisation (i.e., the membership of which is not con¬ 
fined to persons employed by or under the Crown), or 
any federation comprising any such outside organisa¬ 
tions; and 

(c) If the objects of the organisation in question do not include 

political objects; and 

(d) If the organisation in question is not associated directly or 

indirectly with any political party or organisation. 

Regulations as to the conditions of service of civil servants are 
to be framed, embodying the above principles, and civil servants 
must comply therewith. 

Sect. 5, however, does not prevent civil servants from being 
members of or being affiliated to outside organisations whicli do 
not come within the class of organisation at which sect. 5 is 
aimed. 

So long as collective political action is not taken, and so long as 
the express provisions of sect. 5 are not transgressed, there is 
nothing apparently in sect. 5 of the Act which prevents an union 
of civil servants from circularising or approaching a Member of 
Parliament provided that the matter does not concern individual 
civil servants, or from subscribing for the maintenance of Members 
of Parliament, or from having a paid secretary chosen from outside 
the Civil Service, who can be engaged if so desired in political 
activities. 

3. The prohibition does not extend to established civil servants 
who were already, at the commencement of the Act, members of 


(/) Bat not necessarily civil servants. 



MEMBERSHIP. 


161 


any outside trade union or organisation comprised within the class 
of organisation at which sect. 5 is aimed. • 

In order to claim exemption in such a case from the provisions 
of sect. 5, the following conditions must be satisfied, viz.:— 

(a) The civil servant must have been a member of the union or 

organisation for at least six months prior to the date of 
the commencement of the Act; and 

(b) There must have accrued, or begun to accrue, to the civil 

servant, on the 4th day of April, 1927, under the rules, 
a right to future payment of benefit during incapacity, 
or by way of superannuation, or on the death of himself 
or his wife, or as provision for his children. (Sect. 5(1), 
proviso (a).) 

When the above conditions are satisfied the civil servant may 
remain a member of the union or organisation. 

4. The prohibition does not extend to persons employed by or 
under the Crown, at the commencement of the Act ( g ), who are 
not then, but who subsequently become, established civil servants. 

Such persons will be exempt provided the following conditions 
are fulfilled:— 

(a) The person in question must already be a member of the 

union or organisation at the date when he becomes an 
established civil servant; and 

(b) There must have accrued, or begun to accrue, to him on that 

date (/.e., the date of his becoming an established civil 
servant), under the rules, a right to future payment of 
benefit during incapacity, or by way of superannuation, 
or on the death of himself or his wife, or as provision 
for his children; and 

(0 He must not hold a position of supervision or management 
(i.e., under the Crown). (Sect. 5 (1), proviso (b).) 

Where these conditions are fulfilled the civil servant may 
remain a member of the union or organisation. 

(</) It would appear that if the person is not in the service of the Crown 
at the commencement of the Act, but subsequently becomes so, he will not be 
within this exception. 

5. 


II 
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5. The prohibition does not extend to civil servants who are 
employed outside the Civil Service in their leisure time (e.gr., 
playing in an orchestra in the evenings). 

In such a case the civil servant is permitted to be a member, 
delegate, or representative of any trade union or organisation 
of which the primary object is to influence or affect the remunera¬ 
tion or conditions of employment of persons engaged in the 
particular employment or occupation in which the civil servant 
himself is engaged. (Seot. 5 (1), proviso (c).) 

If an established civil servant should contravene the Regulations 
which are to be made under sect. 5, and which will embody tho 
prohibitions with their exceptions contained in that section, he 
will be disqualified from being a member of the Civil Service; 
and it would appear to be immaterial whether the civil servant 
contravenes the Regulations knowingly or not. 

In the case of a first offence, however, the civil servant will be 
warned by the head of his department, and the disqualification 
will not take effect if within one month after such warning the 
civil servant ceases to contravene the Regulations. 

Provision is further made by sect. 6 of the Trade Union Act, 
1927, to prevent local or other public authorities from having 
any trade union bias in the selection of employees or in the 
making of contracts, &c. Such authorities are prohibited from 
making it a condition of employment or continuance in employ¬ 
ment that any person employed shall be a member of a trade union 
or of any particular union ( gg ), and they are prohibited from 
placing employees under any disability or disadvantage, whether 
directly or indirectly, according as they are or are not members 
of a trade union or any particular union. (Sect. 6 (1).) 

Similarly, such authorities are prohibited from making it a 
condition of any contract with them, or of the consideration or 
acceptance of any tender in connection with such a contract, that 
any person to be employed by any party to the contract should 
be a member of a trade union or of any particular trade union {gg) 

(gg) This is apparently the meaning of sect. 6 (1), which, however, is not 
drafted very clearly. 



MEMBERSHIP. 


163 


(sect. 6 (2)); and all such conditions will be entirely null and 
Toid. (Sect. 6 (3).) 


Expulsion of Member . 

With regard to the expulsion of a member from a trade union, 
again the ordinary principles of the general law of expulsion of 
persons from associations will apply, though in the case of trade 
unions the provisions of sect. 4 of the Trade Union Act, 1871, 
must not be lost sight of. 

It is a general principle of law that an unincorporated associa¬ 
tion of persons has no power to expel any of its members in the 
absence of an express ( h ) provision in the rules (cf. e.g . Luby v. 
Warwickshire Miners' Association ((1912) 2 Ch. at p. 379j pro¬ 
viding for such expulsion, but on the other hand, it should be 
observed that notwithstanding the absence of any provision to the 
effect in the rules, a member has the right of resigning from such 
an association without the consent of the other members. ( Finch 
v. Oake, (1896) 1 Ch. 409.) Such resignation was considered 
effective in Finch v. Oake, on communication thereof to the secre¬ 
tary, without any acceptance of it by the other members, and on 
such communication, irrevocable. 

Although there is no rule providing for expulsion, there is 
nothing to prevent such an association, if it has an express power 
to add to or alter its rules—for it has no such inherent power—to 
alter its rules, subject to such power, by the addition of a rule 
providing for expulsion. ( Dawkins v. Antrobus (1881), 17 
Ch. D. 615, at pp. 620, 621, 630; Baird v. Wells, 44 Ch. D. 
661; Kelly's Case , 31 T. L. R. at p. 633.) 

Where there are rules providing for expulsion the rules must 
bo followed to the letter, or else the purported expulsion will be 
void. (Junes v. Wylie (1844), 1 Car. & K. 257; Fisher v. 

(A) There must be a clear power of expulsion. Thus, where a rule pro¬ 
vided that a member who was guilty of conduct prejudicial to the union should 
be “ dealt with ” by the branch or the union “a a might be deemed fit,” it was 
held that no power of expulsion was conferred thereby. Clarke v. Ferric 
(1920), N. I. R. 1 at p. 8; cf. also Ltthy'* Cnee, (1912) 2 Cb. 371. 

11 ( 2 ) 
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Kearn, 11 Ch. D. 353; Young v. Ladies Imperial Club, (1920) 
2 K. B. 523.) 

In particular, the rules with regard to the summoning and con¬ 
stitution of the committee or other body which is to investigate 
the charge must be meticulously observed, since failure to summon 
even one member of such body will in general vitiate the whole 
proceedings. (Young v. Ladies Imperial Club (supra); lb. at 
pp. 527, 528, 531; Smith v. Bailey , 2 H. L. Cas. 789, at 
p. 803; Portuguese Consolidated Copper Mines , 42 Ch. D. 160, 
at p. 167.) 

Even if an association has purported to expel a member in 
strict accordance with the rules, the purported expulsion will be 
void if the proceedings have not been bona fide. (Dawkins v. 
Antrobus, 17 Ch. D. at p. 630; Tantaresi v. Molli, 2 T. L. R. 
731.) 

Moreover, it is absolutely essential-—and it is immaterial for 
this purpose whether or not the rules make provision therefor— 
that notice should be duly given to the member it is proposed to 
expel of the charge on which it is proposed to expel him, and 
that an opportunity should be given to him of appearing and 
defending himself against the charge. (Labouchcre v. Earl of 
Wharncliffe, 13 Ch. D. 346, at p. 350; Gray v. Allison, 25 
T. L. R. 531; D'Arcy v. Adamson, 29 T. L. R. 367; Wood v. 
Wood y L. R. 9 Ex. 190; Fisher v. Kearn , 11 Ch. D. 353; 
Wolstenholme v. Amalgamated Musicians' Union, (1920) 2 Ch. 
389; Burn v. National Amalgamated Labourers' Union, (1920) 
2 Ch. 364; 1/uby v. Warwickshire Miners' Association, (1912) 
2 Ch. 371, 379; Wright v. Bath Club, Ltd., “ Times/’ 16th July, 
1926.) 

The post will ordinarily be regarded as the normal channel of 
communication for the purpose of giving any such notice to the 
member it is proposed to expel, and if such notice is not received 
hy the member by reason of his failure to notify the union or the 
Post Office of his change of address, sufficient notice will be con¬ 
sidered as having been given. (James v. Institute of Chartered 
Accountants , 98 L. T. R. 225.) 
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With regard to the circumstances in which the Courts will 
interfere with the decision of a committee .or other body to expel 
a member, reference may usefully be made to the dicta of Lord 
Atkinson in Thompson v. B. M. A. ( N.S.W. Branch) ((1924) 
A. C. 764, at p. 778), where the noble Lord said:— 

“ If any body rightly convened and properly composed is 
burdened with the discharge of some judicial or quasi-judicial 
duty affecting the rights, liberties or properties of a subject, 
makes, as the result of a just and authorised form of procedure, a 
decision it has jurisdiction to give, that decision, if legal evidence 
be given in the course of the proceeding adequate to sustain it, 
cannot, in the absence of some fundamental error, be impeached 
or set aside, save upon the ground that this body was interested, or 
biassed by corruption or otherwise, or influenced by malice, in 
deciding as it did decide.” 

Where a member of a trade union is wrongfully expelled, the 
proper defendant against whom the action should be brought is 
the union itself, and the relief to be claimed is a declaration that 
the purported expulsion is void and an injunction (£}. Damages, 
however, cannot be recovered. {Kelli/ v. A atiomil Society » of 
Operative Printers , 31 T. L. It. 632, 633; of. also Aitken v. 
ciated Carpenters and Joiners of Scotland , 12 R. at p. 1210.) 

It should further he noted that expulsion is not a tortious 
act done in furtherance of a trade dispute within the meaning 
of sect. 4 of the Trade Disputes Act, 1906. {Parr v. Lan¬ 
cashire and Cheshire Miners' Federation, (1913) 1 Ch. 366, 374; 
Osborne's Case , (1911 N 1 Ch. 540, 560; Barn v. National Antal¬ 
ya mated Labourers' Fnion, (1920) 2 Ch. at p. 371.) 

(O Of., for example, Wolstenhohne v. . t mat ya mated Musicians' Union, 
(1920) 2 Ch. 388; Burn v. Mat. Am. Lab. Union, ib. 364. For a case in which 
the trustees wore joined, of. Osbonw's Ca*c. (1911) 1 Ch. 540; and a case in 
which the action was brought against the committee and trustees, cf. Rigby v. 
Connol (1878), 14 Ch. D. 482; and a case in which the members of the com¬ 
mittee alone were made defendants, of. Chamberlain*s Wharf, Ltd. v. Smith s 
(1900) 2 Ch. 605); cf. also Parr v. Lancs . and Cheshire Miners* Federation , 
(1913) 1 Ch. 366, where the action was against the branch union, the Federa¬ 
tion union, the trustees of each, and other persons as well. As to whether the 
union is to bo sued in its own name or by representative action, see infra, 
pp. 303 et seq. 
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The foundation of the jurisdiction of the Courts in such cases 
would appear to be the right of property (fc) vested in the member 
of the society and of which he is unjustly deprived by such unlaw- 
ful expulsion (per Jessel, M.R., in Rigby v. Connol (l ), 14 
Ch. U. at p. 487), but in considering whether an action will lie 
in such cases, it is important that the provisions of sect. 4 of the 
Trade Union Act, 1871, should be borne in mind and all the cir¬ 
cumstances of the case carefully examined to see whether or not 
the action is in any case one that the Courts will entertain by 
reason of the provisions of that section. For this purpose it is 
necessary to examine what is in fact the object of the litigation 
and the nature of the claim. ( Yorkshire Miners Association 
v. Howden , (1905) A. C. at p. 265.) The fact, however, that 
any of the agreements mentioned in sect. 4 of the Trade Union 
Act, 1871, may be indirectly cnfjorced, does not preclude the 
action from being maintained (m ). 

A claim for a declaration that a purported expulsion was void 
on the ground that it was not justified under the rules and was 
ultra vires the society, and for an injunction, was held not to be 
a claim for directly enforcing any of the agreements specified 
in sect. 4 (1) of the Trade Union Act, 1871. (Kelly v. National 
Society of Operative Printer* , 31 T. L. R. 632, 633.) 

As Swinfen Eady, L.J., put it (ib. at p. 633):—“ The plaintiff 
. . . was not seeking to enforce directly any of the several agree¬ 
ments in the Act of 1871. His claim was that he had been 
wrongfully deprived of the status and position of a member of the 
society by persons purporting to act pursuant to the society’s 
rules, but not in fact doing so.” 


( ’k ) Braithwaite* s Case, (1922) 2 A. C. at p. 448. A rig-lit to vote may be- 
property. Pender v. LushiwjUm (1877), 6 Ch. D. 70; Osbornes Case, (1911) 
1 Ch. at pp. 548, 554, 562. There may be other rights on which such jurisdic¬ 
tion may be founded. Qsboi-ne's Case, ib. at p. 562. The statement of claim 
must state that there is such property. Rigby v. Cannot, 14 Oh. D. at p. 488. 

( l ) Of. also Aitken v. Asson. Carpenters and Joiners of Scotland (1885), 
12 <R. 1206 at pp. 1208, 1209; Osborne?s Case, (1911) 1 Ch. at p. 562. 

(w) For the distinction between (< direct ” and " indirect ” enforcement, cf. 
per Fry , J., in Wolfe v. Matthews, 21 Oh. D. 194; cf. also Yorkshire Miners' 
Asson. v. Howden, (1905) A. C. at pp. 261, 273; and infra, pp. 204 et seq. 
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In Smith v. Scottish Typographical Association , ((1919) S.C. 
43), employers had posted a lock-out notice, and a member of an 
union had in ajccordance with a rule of the union given hie 
employers notice that he would cease work in a fortnight. 
Another rule of the union, however, provided that any member 
who violated the “rules of the trade” should be immediately 
expelled. According to the “rules of the trade,” the members 
should not have continued working at all in a shop from which 
other members of their association has been locked out. The 
union accordingly expelled him, but later reinstated him subject 
to a fine of £1 and the loss of all benefit to which he was entitled 
in respect of his former membership. In an action for a declara¬ 
tion that the resolution was void, it was held, following Chamber¬ 
lain a Wharf , Ltd. v. Smith ((1900) 2 Ch. 605,, that the action 
was not maintainable, since it was a proceeding instituted with the 
object of directly enforcing an agreement between members of 
an union concerning the conditions on which they should be 
employed, and was therefore within sect. 4 (1) of the Trade 
Union Act, 1871, and the opinion was also expressed that the 
action also came within sect. 4 (3) (a) of the Trade Union-Act, 
1871> as having been brought with the object of directly enforcing 
an agreement for the application of the funds of a trade union to 
provide benefits to members. 

In Chamberlains Wharfs Ltd. v. Smith (n) ((1900 N 2 Ch. 
605), a member of a trade union of employers, who had been 
expelled for an alleged violation of a rule of the association as to 
tho /conditions on which the members should sell their goods, 
brought an action to restrain the union from acting upon the 
resolution. Following Rigby v. Connol , but distinguishing 
Sicainc v. Wilson , it was held that the action was not main¬ 
tainable by reason of sect. 4 (1) of the Trade Union Act, 
1871 (o), inasmuch as tho plaintiffs were claiming the aid of the 

in') For comments on this case, of. Braith waite's Case. (1922) 2 A. O. at 
p. 45; Osborne's Case. (1911) 1 Ch. 540; and for tho explanation of the 
ground on which this case was decided, ib. at pp. 569, 570. Of. also Smith’s 
Case, (1919) S. C. at pp. 49, 52, 54; Yorkshire Miners* Association v. Bowden. 
(1905) A. O. 256, at pp. 272, 278. 

(o) Cf. (1900) 2 Ch. at p. 612. 
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Court in order to maintain their position as being entitled to 
rights in the character of members thereof ((1900) 2 C'h. at 
pp. 612, 615), and were therefore seeking directly to enforce an 
agreement, contrary to sect. 4. The opinion, however, is sub¬ 
mitted that Chamberlain's Wharf , Ltd . v. Smith was wrongly 
decided. (Cf. Braithwaite's Case , (1922) 2 A. C. at p. 451.) 

In Rigby v. Connol (14 Ch. D. 482), a member of a trade 
union who was expelled owing to the breach of an apprentice¬ 
ship rule of the union, and his refusal to pay a fine for such 
breach, brought an action against the committee and trustees, 
expressly claiming that he was entitled to participate in its 
benefits, and that the defendants might be restrained from 
excluding him from such participation. It was held that the 
action was not maintainable by reason of sect. 4 of the Trade 
Union Act, 1871. There are dicta, however, in the judgment 
of Sir George Jessel in this case which seem greatly to enlarge 
the operation of sect. 4, and in effect to exclude the intervention 
of the Courts in any question arising from the agreement con¬ 
tributed by the rules. These dicta, however, cannot be 
accepted (p). The actual decision in Rigby v. Connol, however, 
is to be considered as correct, inasmuch as the claim was formu¬ 
lated by the plaintiff in such a manner as to ask for exactly the 
kind of relief which the Courts were prohibited from giving ( q ). 

In Aitken v. Associated Carpenters and Joiners of Scotland 
(12 R. 1206), a member of a trade union, who was refused by the 
union a bonus of £50, to wdiich he claimed to be entitled under 
the rules of the union, published in a newspaper a number of 
statements defamatory of the union in breach of the rules of the 
union. A resolution was passed imposing a fine on him and 

(p) Of. Wplje v. Matthew* (18S2), 21 Ch. I). 194 j Yorkshire Miners* Asso¬ 
ciation v. Howden , (1905) A. O. 256, at pp. 265, 266. 

(q) Of. per Buckley, L.J., in Osborne's Case , (1911) 1 Ch. at pp. 568, 
569. [The comments of the learned L.J. (as Lord Wrenbury) in the subse¬ 
quent ease of Braithwaite, (1922) 2 A. C. at pp. 467 ct *eq„ should also be 
referred to, since the learned, judge in thi& case modifies the comments on Rigby 
v. Connol , which he made in Osborne*s Case. ] Cf. also Howden*s Case , (1906) 
A. O. at pp. 266, 271, 272, 278, 283, but contrast ib. at p. 261. Of. aleo 
Braithwaite*s Case, (1922) 2 A. C. at pp. 449 et seq ., 458 ct seq 468 et seq . 
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later expelling him. An action against the union and the secre¬ 
tary, for a declaration that the resolution.was invalid and that 
he was still a member, and that his expulsion was illegal, and 
that he was entitled to damages for loss of benefits attached to 
membership, it was held that the action could not be maintained 
by reason of sect. 4 of the Trade Union Act, 1871, inasmuch ps 
inter alia the action “ related to benefits provided to members by 
the rules constituting the contract.” (Zb. at p. 1209 (r).) 

In Osborne v. Amalgamated Society of Railway Servants (s) 
((1911) 1 Ch. 540), the plaintiff alleged that he had been un¬ 
justly expelled and that his expulsion was not authorised by the 
rules, and that he was in fact expelled as a punishment for having 
succeeded in an action brought by him to prevent the application 
of the funds of the society for political and parliamentary pur¬ 
poses (/). It was held, distinguishing Rigby v. Connol (14 
Ch. I). 482) and Chamberlain s Wharf, Ltd. v. Smith ((1900) 
2 Ch. 605), that the action was maintainable on the ground that 
all that the plaintiff was seeking was restoration to membership, 
the Court being of opinion that, where a member is expelled 
on grounds not justified by the rules at all, there is nothing 
in sect. 4 of the Trade Union Act, 1871, to prevent him from 
maintaining the action (w), and that the action is not a proceeding 
instituted with the object directly of enforcing an agreement 
for the application of the funds of the union to provide benefits 
for members. It may be useful to quote the following passage 
from the judgment of Buckley, L.J., in Osborne s Case ((1911) 
1 Ch. at pp. 567, 568):—“There is nothing in sect. 4 (of the 
Trade Union Act, 1871) to forbid a Court to entertain legal 
proceedings to enforce the member’6 right to his vote or his right 
to his distributive share in winding up. It is quite plain that 

(r) Cf. also M'Kcman v. United Operative Masons' Association. 1 ,R. 
453; Shanks v. Same , 1 R. 823; Smith v. Scottish Typographical Associa¬ 
tion, (1919) S. C. 43, at p. 49. 

(#) Of. also Parr v. Lancs . and- Cheshire Miners' Federation, (1913) 1 Ch. 
366, at p. 370; Kelly's Case , 31 T. L. R. 632. at p. 633. 

(0 (1910) A. O. 87. 

(«) Of. per Fletcher Moulton, L.J., in Osborne's Case, (1911) 1 Ob. at 
pp. 558, 559. 
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he had rights in respect of property. All the property of the 
society belonged to him and his co-members, and none the less 
because sect. 4 renders unenforceable certain rights in respect of 
that property. His vote was property. ( Pender v. Lushing - 
ton ( x ).) The jurisdiction of the Court is therefore not excluded 
by any absence of rights of property. But it is said that an 
order to declare his expulsion ultra vires and a proper consequen¬ 
tial injunction will be an enforcement of the agreement in the 
rules to apply the funds to provide him with benefits. The 
plaintiff was a member of a society, with (amongst others) rights 
as regards those benefits which were unenforceable. How can 
an order to restore him to membership do more than make him 
what he was before, namely, a member with the same unen¬ 
forceable rights? How does such an order enforce those rights? 
What benefit in the application of the funds is it that the order 
compels the society to give him? Obviously none. If he suc¬ 
ceeds in the action, he merely resumes the position in which he 
stood before. His rights by way of benefit are neither greater 
nor less than before his expulsion. The w hole answer to the con¬ 
tention on this part of this case may be summarised in a sentence. 
An order to restore to membership with unenforceable rights is 
no order to enforce those rights” ( y ). 

It should be further observed that such an order for reinstate¬ 
ment may be made, even though the grounds for the purported 
expulsion was a breach by the member in question of a rule 
embodying an agreement coming within sect. 4 of the Trade 
Union Act, 1871. (See, for example, Blackalls Case, 39 
T. L. B. 431, agreement as to payment of subscriptions, 
sect. 4 (2) of Trade Union Act, 1871.) 

In Amalgamated Society of Carpenters, dr . v. Braith waite; 
General Union of Operative Carpenters, dr. v. Ashley ((1922) 
2 A. C. 440), where two trade unions threatened to expel a 
member, in the one case, on the ground of a breach of a rule pro- 

O) 6 Ch. D. 70. 

(y) Approved by Lord Atkinson in Braithwaite* h Ouse, (1922) 2 A. C. at 
p. 466. Of. also the observations of Lord Buckmaatcr in Braithumte’8 Owe. 
(1922) 2 A. C. at pp. 448 et 8rq.; c*f. also infra, pp. 204 et neq. 
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hi biting a member from working in certain circumstances on a 
co-operative system, and in the other on the ground of a breach of 
a rule prohibiting members from working against the interests 
of the society by working on the premium bonus system, the 
unions alleging as a breach of the above rules the participation by 
the members in question in a profit-sharing scheme, instituted by 
their employers (a company), under which meritorious employees 
might become entitled to a share of the profits and invest the 
same in the purchase of shares in the company, the House of Lords 
held, in actions by such members for injunctions to restrain the 
union from expelling them, that there had been no breach of the 
rules, and tliat the jurisdiction of the Court to entertain actions 
was not ousted by sect. 4 of the Trade Union Act, 1871. 

As Lord Buckmaster pointed out in his judgment ( ib . at 
pp. 448, 449):—“An action, which in fact asks for nothing but 
a declaration as to the construction of a rule as to membership and 
as an incident thereto, an injunction [is j not an attempt to enforce 
directly any such agreement as that referred to in [sect. 4 of the 
Trade Union Act, 187 lj. it is of course true that no such claim 
could lie unless there were some right of property vested possessed 
by tint member by virtue of his membership. And one of .the 
most obvious instances of such rights is his right to share in the 
benefits provided for members. But in this action there is no 
direct attempt to interfere with the application of the funds at 
all. It is nothing but a declaration as to membership with an 
injunction in its support. It appears to me that it is a totally 
different proposition to say that a man claims to possess rights 
and that he socks to enforce the obligations they create. The 
latter may be prevented by the statute; the former is not. Nor is 
he seeking to enforce an agreement with regard to the terms upon 
which workmen are to be employed.” 

In M'Doicall v. M'Ghee ((1913), 2 S. L. T. 238), a member of 
a trade union brought an action ag&inst the union and trustees 
to compel restoration of the union funds alleged to have been mis¬ 
applied. It was pleaded, inter alia , that the former had no right 
to bring the action, inasmuch as he had been expelled by formal 
resolution after the commencement of the action. The former 
averred that the resolution for expulsion was not bond fide , but 
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was passed for the purpose of stifling investigation into the acts 
of the union. The Lord Ordinary allowed a proof before answer. 

In Kelly v. National Society of Operative Printers ((1915), 
31 T. L. It. 632), the plaintiff, who was a member of the defen¬ 
dant society, had been expelled for conduct alleged to be detri¬ 
mental to the interests of the society. The plaintiff thereupon 
brought an action claiming a declaration that the resolution 
expelling him was ultra vires and void as being unauthorised by 
the constitution and rules of the society, and for an injunction 
restraining the society from enforcing the said resolution. The 
Court jof Appeal held that the plaintiff was not debarred by 
sect. 4 of the Trade Union Act, 1871, from bringing the action. 
The ratio decidendi of this case is to be found in the j udgment of 
Swinfen Eady, L.J., ib. at p. 633, where the learned L.J. 
said: “The plaintiff by his claim for an injunction was not seek¬ 
ing to enforce directly any of the several agreements specified in 
the Act of 1871 (i.e., sect. 4). His claim was that he had been 
wrongfully deprived of the status and position of a member of 
the society by persons purporting to act pursuant to the society's 
rules, but notin fact doing so.” (Cf. Osbornes Case , supra.) 

While an action at the instance of a member for 
declaration as to membership and an injunction to prevent 
his expulsion from the union may be entertained by 
the Courts in certain circumstances, different considerations appear 
to apply to similar actions brought by one trade union against 
another. It would seem from McLusky v. Cole ((1921) W. N. 
297), that such actions cannot be entertained by the Courts in any 
circumstances. In that case an unregistered trade union had 
joined a federation, which was also an unregistered trade union, 
from which the former was subsequently expelled, but the Court of 
Appeal held that no action would lie for a declaration that the 
expulsory resolution was invalid, and for an injunction to restrain 
the threatened expulsion. This anomalous decision is perhaps 
to be explained as being due to the wide terms in which sect. 4 (4) 
of the Trade Union Act, 1871, is couched, that sub-section pre¬ 
venting any legal proceeding from being instituted with the 
object, inter alia , of directly enforcing 11 any agreement made 
between one trade union and another.” As the Courts held in 



MEMBERSHIP. 


173 


McLvsky v. Cole , the agreement as to admission to membership 
was an agreement within sect. 4 (4), which the Court was being 
asked “directly ” to enforce. The submission, however, is made, 
in view of the above authorities, that McLusky ‘v. Cole was 
wrongly decided, and that although the agreement in question 
was within sub-sect. (4) of sect. 4, the action was not, however, 
one for “directly” enforcing such agreement. 

Effect of Trade Disputes Act, 1927.—In considering the law 
as to expulsion, the important alterations introduced by the Trade 
Disputes Act, 1927, must not be lost sight of. According to that 
Act certain strikes and lock-outs are declared to be illegal 
(sect. 1) ( 2 ), and in order to protect persons who refuse to take 
part or to continue to take part in any such (a) illegal strikes or 
lock-outs, sect. 2 of the Act, which is retrospective (6), provides 
that any such person is not, by reason of such refusal or by reason 
of any action taken by him under sect. 2, to be(, inter alia, subject 
to expulsion from his union or society. In the event of the 
member being expelled in such circumstances he will, by virtue 
of sect. 2 (1) of the Trade Disputes Act, 1927, have all the rights 
and remedies which are available to an expelled member of any 
ordinary society or association, and he will be entitled to bring 
an action in respect of his expulsion to which neither sect. 4 of 
the Trade Union Act, 1871, nor the fact that the rules themselves 
make other provisions for the settlement of disputes, may be 
pleaded as a defence. (Sect. 2 (V of the Act of 1927.) The 
Court, moreover, may either order his restoration to membership, 
or in lieu thereof may order that the member be paid damages 
or compensation out of the funds of the union or society. 
(vSect. 2 (2).) 

Jurisdiction of County Court. —As regards the jurisdiction (c) 
of the County Court to hear actions brought by expelled members. 


(r) Cf. supra, pp. 42 et seq. 

(«) Sect. 2, however, does not apply to other strikes or look-outs. 

(/>) Cf. sect. 2 (3). 

(<?) With regard to the jurisdiction of the County Court to grant injunc¬ 
tions, reference may be made to an article contributed by the author to the 
“Law Times” (162 U T. Jo. 278b See also L. J. (C. C, R.) for the 
25th September, 19*26. 
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it should be observed that inasmuch # as Kelly's Case (31 T. L. It. 
632) decided, that a member, although entitled to a declara¬ 
tion and injunction,, could not be entitled to damages for 
expulsion against the unincorporated association of which he was 
a member, the County Court can scarcely, it is conceived, have 
any jurisdiction whatsoever in such cases, since a County Court 
has no jurisdiction to hear an action brought for ail injunction or 
a declaration simpliciter. The County Court in such cases can only 
have jurisdiction, if at least a claim for damages, supposing it to 
have been made, must necessarily have been within the juris¬ 
diction as far as amount is concerned, as in Stiles v. Ecclestone 
((1903) 1 K. B. 544); though from Rex v. Cheshire C. C. J 
ex parte Malone ((1921) 2 K. B. 694), it would appear that tho 
money claim, and the amount thereof, must appear on the particu¬ 
lars of claim (d). Rex v. Cheshire C. C. J. was followed in 
Simpson v. Crowle ((1921) 3 K. B. 243), the latter case further 
deciding that the fact that no further objection to the jurisdiction 
was taken at the trial could not confer any jurisdiction by agree¬ 
ment (e) on the Court, nor did it amount to an estoppel which 
prevented either party subsequently taking the point or to juris¬ 
diction. Tho rules, however, which apply to an action brought 
originally in the County Court do not apply to a remitted action, 
so that presumably in such a case the Court could have jurisdic¬ 
tion, even though a declaration or injunction simpliciter were 
claimed. ( Davey v. Robinson ((1923) 1 K. B. 563.) 

Where a member has been properly expelled be will cease to 
enjoy any rights or privileges in the union to which he hitherto 
belonged, nor will he be entitled, subject to any rules to the con¬ 
trary, to participate in the funds of the union on its being wound 
up. (Stride v. Swansea Tin Plate Co. (1886), 36 Ch. D. 558.) 

( d ) Of. (1921) 2 K. B. at pp. 703, 707. Jt should be noted that in Kflip's 
Case, 31 T. L. R. 632, where the action was originally commenced in tho 
County Court, and a declaration and injunction eventually granted, the point 
as to the jurisdiction of the County Court was not considered at all. Cf. (1921) 
2 K. B. at pp. 703, 704, 707, 710. 

O) Whether consent can give the Court jurisdiction in such cases, qu. 
•Cf. Simpson v. Crowle, (1921) 3 K. B. at p. 252. 
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CHAPTER XV. 

PROPERTY OF A TRADE UNION. 

In considering the position of a trade union in relation to its 
property and funds, a distinction is to be carefully observed 
between registered and unregistered trade unions. 

An unregistered trade union is nothing more than an unincor¬ 
porated association of individuals, and its position in relation to 
its property is to be determined according to the general rules 
applying to unincorporated associations, at any rate where the 
union is a legal association at common law; and the position with 
regard to unregistered associations, which would have been illegal 
at common law, may be regarded now as being practically the 
same. Formerly such an association might not have been able 
to recover its property from third persons, or even from its own 
fraudulent officials, but now it can clearly do so, by virtue of the 
provisions of sect. 3 of the Trade Union Act, 1871 (a), which 
prevents the agreements or trusts of such associations from being 
rendered void or voidable by such illegality (if in restraint of 
trade). 

Whether an unregistered trade union may hold land as a col¬ 
lective body appears to be a moot point. In Re Amos, Carrier 
v. Price ((1891) 3 Ch. 159, at p. 165), North, J., was of opinion 

(a) Protection against tho misappropriation of its funds by its officers was 
afforded to trade unions prior to the Trade Union Act, 1871, by the Trade 
Union Funds Protection Act, 1869, which was passed in consequence of the 
decisions in Hornby v. Clow (1867), L. R. 2 Q. B. 153, and Farrer v. Close 
(1869), L. R. 4 Q. B. 602. The necessity of that Act, however, was dispensed 
with by the wider provisions of sect. 3 of the Trade Union Act. 1871, which 
accordingly repealed it by sect. 24. 
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that it could not, and the same objection would, it 6eems, apply 
to a registered union, were it not for the provisions of sect. 7 of 
the Trade Union Act, 1871 (6). 

As far as registered trade unions are concerned their power 
to hold land is derived from sect. 7 of the Trade Union Act, 
1871. By virtue of that section, as amended by sect. 207 and 
Sched. VII. of the Law of Property Act, 1925 (c), a trade union 
or a branch of a trade union is empowered to 44 purchase or take 
upon lease,” in the names of the trustees, land to any extent, and 
to \sell, exchange, mortgage or lett the same. By that section, 
furthermore, the purchaser, assignee, mortgagee or tenant of such 
land is not bound to enquire into the authority of the trustees, 
the receipt of the trustees being a good discharge in respect of 
the monies arising from such sale, exchange, mortgage, or letting. 

It should be noted that sect. 7 merely empowers the union, if 
registered, to 44 purchase or take upon lease,” and it does not 
empower the union to take by devise, and a devise to the union 
as such would be void. ( In re Amos, (1891) 1 Oh. at p. 164.) 
In Re Amos, Carrier v. Price ((1891) 3 Ch. 159), North, J., 
held that the expression 44 purchase ” in sect. 7 of the Trade Union 
Act, 1871, was used in its ordinary sense of “ buying for money,” 
and not in its technical sense of 44 acquiring otherwise than by 
descent or escheat.” Thus, in his Judgment, North, J., said 
((1891) 3 Ch. at p. 163):— 44 4 Purchase’ and 4 take on lease* are 
put in contrast with one another, 4 purchase ’ referring (I do not 
say necessarily) to a purchase out and out on payment of a sum 
of money down, as distinguished from a tenancy at a yearly rent. 
I do not say that 4 purchase’ means nothing else; I think it would 
be satisfied by their buying up an existing lease. But, in my 
opinion, by 4 purchase or take on lease ’ is meant the acquiring by 
the payment of money of property which they may acquire either 
by purchase out and out, or if they please, by taking a lease of it.” 

(5) It may be argued, however, that as a trade union is not a corporation 
proper, even though it is registered, the law of mortmain does not apply. As 
to status of registered unions, see pp. 66 et seq . 

(c) By the Law of Property Act, 1925, the limit of one acre of land, which 
a registered trade union might hold, was removed. 
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Subject to the rules of the union, it is submitted that a trade 
union may “purchase or take upon lease” land for any 
purpose (d). 

As regards personal property, subject to its rules, both a regis¬ 
tered and an unregistered trade union, or a branch thereof, might 
hold personal property to any extent. In the case of a registered 
trade union, however, by virtue of sect. 8 of the Trade Union 
Act, 1871, all the property, real and personal, of the union will 
be vested (/.c., by operation of law (c ) in the trustees of the union, 
who need not be members of the union. (Hoicden 1 s Case y (1905) 
A. C. at p. 271.) Similarly, all the property, real and personal, 
of a branch of a registered union will be vested in the trustees 
of such branch, the property of a branch being, however, liable 
to bo vested in the trustees of the parent union if the rules so 
provide (/.), 

Where the property of a branch is vested in the branch trustees 
it is not quite clear whether the trustees of the parent union will 
have any right in the property of the branch, but this, it appears, 
will depend upon the rules. ( Cope v. ('rotsingham, (1909 ) 2 Ch. 
148, at pp. 158, 159, l(>3, 109 (g). 

All the property of the union will by virtue of sect. 8 of the 
Trade Union Act, 1871, be under the control of the trustees (A), 
their respective executors or administrators, according to their 
respective claims and interests, who of course will hold such 
property for tho use and benefit of the union and the members 
thereof. 

Scot. 8 of the Trade Union Act, 1871, must, however, be read 
subject to the provisions of sects. 8 and 9 of the War Loan 

( d ) See, however, per North. J., in In re Arnos, (1891) 3 Ch. at p. 166. 

(e) This will not bo so with an unregistered trade union. An unregistered 
union might, however, vest or have its property vested in trustees. 

(/) Meet. 3 of Trade Union Act, 1876. The rules must provide, inter alia, 
for the appointment and removal of the trustees (Sell. I., para. 4. of Trade 
Union Act, 1871). 

(?) See also M'Laren v. Miller (1880), 7 R. 867, 873. 

(jk) A trustee must not be a minor (sect. 9 of Trade Union Act, 1876). 
though lie need not be a member of the union. (J’acher* Cose, (1913) A. O. 
at, p. 124; Hon'd™'* Cose, (1905) A. C. 271.) 

s. 12 
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(Supplemental Provisions) Act, 1915 (i). According to 
sect. 8 (1) of that Act, any part of the funds of any registered 
union, and any stocks, shares or securities, held by or on behalf 
of such union, may, if the Public Trustee agrees to such transfer, 
and rules are made for the purpose by the union, be transferred 
to the Public Trustee. The Public Trustee must invest, in accord¬ 
ance with the rules, the funds so transferred to him, and must pay 
the interest thereon to the trustees of the union, to whom he must 
also, when so required by them, transfer the capital, or proceeds. 
(Sect. 8 (2).) 

The Public Trustee is expressly protected against liability, 
and no action will lie against him in respect of any stocks, shares 
or securities so held by him, provided that he acts in accordance 
with the provisions of sect. 8. (Sect. 8 (4). N 

In all actions and proceedings in respect of such property, the 
property must be 6tated to be the property of the person or 
persons for the time being holding the olfice of trustees in their 
proper names, as trustees of the union, without further descrip¬ 
tion (sect. 8), but the property, it should be observed, is the 
property of the union, the union being the beneficial owner 
thereof. (Per Lord Lindley in the Taff Yale Case , '1901) 
A. C. at p. 444.) As Lord Lindley put it in Howden's Case 
((1905) A. C. at p. 280):—“A [registered] trade union holds 
property by trustees; but not being incorporated, there is no one 
legal ,person or entity in whom the beneficial interest in the 
property of a trade union is vested. The beneficiaries are its 
members collectively and severally.” 

On the death or removal of any of the trustees, the property of 
the union will vest in the succeeding trustees (fc), for the same 
estate and trust as the former trust, without any conveyance 
or assignment whatsoever . Stocks and securities in the public 
funds of Great Britain and Ireland, however, will require to be 
transferred into the names of the new trustees. In the event of 

(0 Infra , App. 

(k) Apparently the personal representatives of tho deceased trustee will act 
as trustees in tho interim until new trustees are appointed, unle*s the rule* 
provide otherwise. 
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the former trustees withholding any of the funds of the union, 
there appears to be nothing in sect. 4 of the Trade Union Act, 
1871, to prevent the new trustees, if duly appointed and authorised, 
from maintaining an action to recover such funds from the former 
trustees, and the same would apply to new trustees of a branch as 
against former trustees of the branch. (Per Cozens-Hardy, M.R., 
in Cope v. Cross ingham, (1909; 2 Ch. atp. 159.) 

Transfer of Stock. 

Moreover, the express provisions of sect. 4 of the Trade Union 
Act, 1876 (I), must be noted with regard to stock transferable at 
the Bank of England or the Bank of Ireland. Sect. 4 provides 
that where any person, being or having been a trustee of a trade 
union or of a branch, and whether appointed before or after kk the 
legal establishment thereof” in whose name any such stock is 
standing, either solely or jointly— 

(a) is absent from Great Britain or Ireland respectively; or 

tb) becomes bankrupt, or tiles any petition, or executes any 
deed for liquidation of his affairs by assignment or 
arrangement, or for composition with his creditors; or 

(c) becomes a lunatic; or 

(d) is dead; or 

(e) has been removed from his office as trustee; or 

(f) if it be unknown whether such person is living or dead, 
the Registrar, on application in writing from the secretary and 
three members of the union, or the branch, as the case may be, and 
on satisfactory proof to him of the happening of any one of the 
events (a)—(f) above mentioned, may direct the transfer of the 
stock into the names of any other persons as trustees for the union 
or branch. 

The application for direction to transfer must follow, as near as 
may be, Form P. (m), and must be accompanied by a statutory 

(/) Qu. whether sect. 4 docs not apply to unregistered trade unions as well. 
The words “ legal establishment thereof ” in sect. 4 appear to ‘refer to 
registered unions. 

(w) Infra , App. Cf. Regulation 17, infra , App. 

12 (3) 
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declaration in Form K. (ri), or as near thereto as the facts admit, 
and also by the certificate of stock in respect of which the appli¬ 
cation is made. (Regulation 17 (o).) 

Before making the application, the union must submit to the 
Registrar for examination a draft copy, on foolscap paper, written 
on one side only, of the proposed application and declaration. 
(Regulation 18 (p).) 

The Registrar, before directing the transfer, may require fur¬ 
ther proof of any statement in the application. (Regulation 
19(9).) 

The direction to transfer given by the Registrar must be in 
Form R. (r), so framed in each case as to meet the particular 
circumstances, and the direction must be registered and delivered 
to the applicants endorsed with the word “ Registered,” and duly 
authenticated. (Regulation 20 (« s ).) 

The fee payable for a direction to transfer stock is £2. (Regu¬ 
lation 24(f).) 

The transfer of such stock must be made by the surviving or 
continuing trustee. If there is no trustee, or if the trustees refuse 
or are unable to make the transfer and the Registrar so directs, the 
transfer must be made by the Accountant-General or Deputy or 
Assistant Accountant-General of the Bank of England or Bank 
of Ireland, as the case may be (u). (Sect. 4 of Trade Union 
Act, 1876.) 


(n) Infra, App. Cf. Regulation 17, infra, App. 

(o) Infra, App. 

(p) Infra, App. 

0/) Infra, App. 

(r) Infra, App. See Regulation 20. 

(s) Infra, App. As to authentication of documents by Registrar, see 
Regulation 25. 

(t) Infra, App. 

(«) The Bank of England and the Bank of Ireland respectively will bo 
indemnified against claims in respect of anything done by them in pursuance of 
sect. 4. 
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Accounts and Audit . 

Every treasurer or other officer ( x) of a registered trade union 
is required by sect. 11 of the Trade Union Act, 1871, which also 
applies as between the parent union and the treasurer and officers 
of a branch ( Macdonald's Case , 37 Sc. L. It. 721 (y), to render 
to the trustees or to the members at a meeting of the union, at 
such times as are prescribed by the rules, or upon being required 
to do so, an account of all monies received and paid by him' since 
the last account was rendered, and of the balance then remaining 
in his hands, and of all bonds and securities of the union. The 
trustees must have these Recounts audited, as prescribed by the 
rules ( z ), by a fit and proper person or persons, to be appointed 
by them. After audit, the treasurer must, if required, hand over 
the balance to the trustees, and also, if required, all securities and 
effects, books, papers and property of the union in his hands or 
custody. ( lb .) If the treasurer fails to do so, he will be liable 
to be sued by the trustees for such balance and for all such monies 
since received on account of the union, and for such securities, Ac., 
and the trustees will be entitled to recover costs as between solici¬ 
tor and client. Although sect. 11 apparently provides a particular 
remedy, it would appear that other remedies, as, for example, an 
injunction, might also be open to the trustees in such cases. 
(Stevens v. ('hoint, (1001) 1 Ch. 894, at p. 903.) Actions brought 
by the trustees under sect. 11 of the Trade Union Act, 1871, are 
not affected in any way by the provisions of sect. 4 of the Trade 
Union Act, 1871, since the action would not be one to enforce a 
contract, but to vindicate a right to property (per Lord Lind ley 
in Hotedcn's Case, (1905) A. C. at p. 280), and for this reason 
actions of a similar nature might be brought by the trustees or 
members of unregistered trade unions so long as the object of 
the action was merely intended “ to vindicate a right to property. ?> 


(#) The rules must provide for the appointment and removal of, inter alia , 
tho trustee, treasurer, and other officers. (Trade Union Act, 1871, Sehed., 
clause 4.) A minor cannot be treasurer or trustee. (Sect. 9 of Trade Union 
Act, 1876.) 

(?/) So long as the branch is not a separate union as far as its funds, ok 
any rate, are concerned. (Cope v. Crossiogham , (1909) 2 Ch. at p. 163.) 

(s') Trade Union Act, 1871, Sehed., clause 5. 
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Such matters as the investment of funds, audit and inspection 
will be specifically provided for by the rules where the union is 
registered, since the rules of a registered union are required by 
statute to provide for such matters. (Sect. 14 (1) and Sebed. 
of Trade Union Act, 1871.) 

Although Clause 6 of the First Schedule to the Trade Union 
Act, 1871, is to the effect that the rules of a registered trade union 
must provide for the inspection*of the books and names of members 
of the union by “ every person having an interest in the funds of 
the union/’ Such inspection may be made not only by members 
themselves personally, but also by an accountant or other person 
employed by them for the purpose, provided an undertaking is 
given that the information so obtained will only be used for the 
purpose of informing the members of the union of the result of 
the inspection made by such other person on behalf of the 
members. (Norey v. Keep, (1900) 1 Ch. 561 («). The onus 
of proving that the member does not intend to make a bond fide 
exercise of his rights rests on the union resisting such inspection, 
and the union have no right to refuse inspection merely because 
they suspect that the member is or intends to act improperly. 
(Dodd v. Amalgamated Marine Workers * Union, (1924 1 Ch. 
116,121.) 

In the case of registered unions, a general statement of the 
receipts, funds and expenditure must be transmitted to the Regis¬ 
trar before the 1st June, 1927, in every year. (Sect. 16 of the 
Trade Union Act, 1871.) This annual statement must show fully 
the assets and liabilities at the date, and the receipts and ex¬ 
penditure during the year preceding the date to which it is made 
out; it must also show separately the expenditure in respect of the 
several objects of the union, (lb.) 

This statement must be prepared and made out to such date, 
and must be in such form and comprise such particulars as may be 
required by the Registrar from time to time, {lb.) 

Together with the annual statement, there must be sent to the 
Registrar a copy of all alterations of the rules and new rules and 
changes of officers made by the union during the year preceding 


(a) Cf. also Beamn v. Webb , (1901) 2 Ch. 59. 
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the date up to which the general statement is made out, and a 
copy of the rules of the trade union as they exist at that date. 

in.) 

Every member of and depositor in the union is entitled to «a 
free copy of this general annual statement, (lb.) 

As to penalties for non-observance of the provisions of sect. 16 
as to the general statement, &c., see infra, p. 295. 

The provisions of sect. 16 of the Trade Union Act, 1871, .only 
applied to registered trade unions, but that section is now made 
to apply in part to unregistered unions by the Trade Disputes 
Act, 1927, s. 4 (6), which applies the provisions of sect. 16 of the 
Trade Union Act, 1871, to unregistered unions so far as respects 
the “ receipts, funds, effects, expenditure, assets and liabilities of 
the political fund" are concerned. Unregistered unions will, 
therefore, be compelled to transmit to the Registrar before the 
1st June in every year a general statement of the receipts, funds, 
effects and expenditure in respect of their political fund (if any) 
showing the assets and liabilities at the date, and the receipts and 
expenditure during the year preceding the date to which the 
statement is made out. Copies of the statement may be obtained 
by any member of or depositor in the union free of charge. The 
penal provisions of sect. 16 of the Trade Union Act, 1913, will 
also apply to unregistered unions having a political fund (6). 


Limitation of Responsibility of Trustees. 

The position and liability of the trustees of a trade union, 
whether registered or unregistered, must be determined in accord¬ 
ance with the provisions of the Trustee Act, 1925, but in the case 
of a registered trade union there is one important exemption from 
liability which the trustees would not apparently enjoy under the 
general law. 

The exemption in question is contained in sect. 10 of the 
Trade Union Act, 1871, which provides that a trustee of a regis¬ 
tered trade union “ shall not be liable to make good any defi¬ 
ciency which may arise or happen in the funds of such trade 


(/>) See infra, pp. *295 at set/. 
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union, but shall be liable only for the monies which shall be 
actually received by him on account of such trade union.” 

This provision is very similar to that contained in sect. 49 (3) 
of the Friendly Societies Act, 1896, and in sub-sect. (1) of 
sect. 11 of the Trustee Savings Banks Act, 1863, and would 
appear to be intended to impose on each individual trustee lia¬ 
bility for his own acts and defaults, and not for the acts and 
defaults of his co-trustees. ( Marquis of Bute's Case , (189*2) 2 
Ch. at p. 108.) 

A trustee may, of course, be responsible for the misapplication 
or the unauthorised investment of the funds of the union. In 
the case of a registered union, the rules themselves will make 
specific provisions for the investment of the funds of the union, 
as well as for the purposes for which they are to he applied 
(sect. 14 (1) of Trade Union Act, 1871, and Sched., paras. 2 
and 5), and this will also probably he the same in the case of 
unregistered unions. 

Ultra Vires Application of Funds. 

With regard to the question of misapplication of funds, it is 
to be noted that prior to the passing of the Trade Union Act, 
1913, the activities of trade unions were greatly restricted, 
Osborne's Case ((1909) 1 Ch. 163) having decided that a trade 
union could not go beyond the statutory objects permitted by the 
then Trade Union Acts (c;, and could not consequently spend 
its funds in pursuance of any such ultra vires object. To meet 
this .decision, the Trade Union Act, 1913, s. 1 (1,, provided, 
inter alia , that, subject to the provisions of the Act of 1913 as to 
political objects, a trade union should have the power of applying 
its funds for any lawful objects or j^urposes for the time being 
authorised under its constitution. 

Subject to the restrictions with regard to the application of 
funds for political objects (cf. sect. 3 of Trade Union Act, 1913), 
and subject also to the limitations imposed by sect. 4 (d. of the 
Trade Disputes Act, 1927, a trade union, therefore, can now apply 
its funds to any objects, authorised expressly or impliedly, under 


(c) Supra, p. 57. 


(d) Supra, pp. 82 et #<?//. 
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its rules and constitution, even though any such object cannot be 
said to be a statutory object (e). 

Whether in any given case the application of the funds of an 
union is ultra or intra vires will largely depend upon the rules 
and constitution of the union. 

An investment of the funds of an union must, however, be a 
genuine investment, and monies may not be applied under cloak 
of investing the same to purposes which are ultra vires. 

Thus money may not be invested in the shares of a company 
formed to promote objects which are ultra vires the union under 
the cloak of an investment in an ordinary commercial transaction, 
and it was on this principle that the Courts held in Bennett * Case 
((1915) W. X. 73) and in Carter's Case (ib . at p. 334) that the 
purchase of shares in a company formed to carry on a Labour 
newspaper was ultra vires , and in the former case an order was 
made against the trustees to refund the money, and in the latter 
the individual members of the executive council, who had sanc¬ 
tioned the investment, were held personally liable. 

In addition to the financing or carrying on, whether directly or 
indirectly, of political papers, the linancing of actions by trade 
unions have afforded examples in the past of the ultra vires 
application of the funds of an union. 

Unless there is a common interest or some other justification, 
supporting, whether by financial aid or otherwise, any party to 
an action will amount to maintenance, and if the rules of the 
union do in fact authorise the support of actions, whether of 
members or other persons, in circumstances which will amount 
to maintenance, the rules themselves will be ipso facto void J . 

In Greig v. Motional Amalgamated Union of Shop Assistants 
(22 T. L. It. 274), the objects of the union, as stated in the rules, 
were the raising of funds for mutual benefits, which were to be 
applied inter alia to giving legal aid to members when necessity 

(c) Supra , pp. 52, 53. 

(/) Cf. per Lord Alverstono, in Greig v. Natiotial Amalgamated Union 

of Shop Assistants, 22 T. L. R. at p. 275; Oram v. Mutt , (1914) 1 Cli. 
at p. 195. 
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arose in their relation with employers; and in case of disputes 
between members and their employers, or unlawful treatment of 
members by their employers, the executive committee were given 
power to provide legal aid for the members. A member of tlite 
union was dismissed by his employer without notice, and in 
answer to a letter written by the secretary of the union to the 
employer, the latter stated that the member was discharged for 
dishonesty. The union took proceedings on behalf of the member 
to recover a week's salary in lieu of notice, which was paid by the 
employer. The executive committee then obtained the consent 
of the member to bring an action for libel on his behalf against 
the employer. The action was brought but was dismissed. The 
employer thereupon brought an action against the union on two 
grounds, viz.: (1) wrongful instigation to take proceeding (for 
libel), and (2) wrongful maintenance (of the action for libel). 
It was held that the union was liable. 

Apart from the question of maintenance this case is of import¬ 
ance because the Court held that, while the rules empowered the 
committee to take action on behalf of the member in respect of 
the claim for salary, it did not empower them to take proceedings 
for libel on behalf of the member; and further, the Lord Chief 
Justice pointed out that even if the rules did confer this latter 
power on the union, the rules would be pro tanto void, since they 
would be purporting to empower the union to do something that 
was wrongful. 

The principle of Greif/s Case appears to have been carried a 
step further in Oram v. Huff ((1914) 1 Ch. 98 . It was held in 
that case, that if an officer of an union were libelled or slandered, 
even by way of his office, and the union was thereby adversely 
affected, the union would not have a sufficient common interest in 
an action brought by the officers in respect of such libel or slander, 
so that the payment of the officer's costs in such action out of the 
funds of the union in pursuance of an agreement prior to the 
bringing of the action by the officers, to indemnify the officer 
against any loss suffered by him in bringing the action, would 
amount to maintenance. And if such payment amounts to main- 



PROPERTY OF A TRADE UNIOX. 


187 


tenance then clearly it would be ultra vires , and amount /to a 
misapplication of the union’s funds ( g). • 

In Alfin v. Heiclett (18 T. L. E. 664;, a rule gave the 
executive committee power to, institute any legal proceedings it 
might deem to be in the interests of the members. It was held, 
however, that such a rule did not authorise the institution of pro¬ 
ceedings, and consequently did not authorise the payment of the 
costs of proceedings instituted on behalf of one of the officers 
of the union, who was being sued for conspiracy, together with 
the union, in the absence of evidence that the executive com¬ 
mittee did in fact deem the defence of the officer in question to be 
in the interests of the members of the union. 

In cases of doubt, as to whether the rules authorise the payment 
of the member’s costs or otherwise, the trustees should apply by 
originating summons to the Court, and the fact that the executive 
committee or other body has authorised the payment will be no 
protection. (Of. Re Amalgamated Marine Workers' Union 
Trusts, Williams v. (otter . “Times,” 8th May, 1925.) 

Where a member of an union gives information to the union, 
in accordance with the rules, in order that the union may deter¬ 
mine whether the case is a proper one in which the union should 
give the member its assistance and instructs its solicitor on his 
behalf, such information will not be privileged from discovery. 
{Jones v. Great Central Raiheag Co., (1910) A. C. 4.' In such 
circumstances the member will be liable to the solicitors acting for 
him for costs (provided there is no agreement to the contrary), 
even though there is no written retainer, and even though the 
union itself has undertaken to pay the solicitor’s costs, so that 
if the member succeeds in the action he will be entitled to judg¬ 
ment with costs (A). A person suing for his private interest is 
not precluded from appealing in forma pauperis by reason of his 

(</) On the question of maintenance, cf. also Alabaster v. Harness. (1895) 
1 Q. B. 139; Seville v. London Express Setcs papers , Ltd., (1919) A. O. 
368; Jloivden f s Case, 11 Times/’ 16th. 17th, 28t.h January, 1903; Performing 
llights Society, Ltd. v. Thompson , 34 T. L. R. 351. 

(A) Adams v. London Improved Motor Coach Builders, Ltd., (1921) 1 
K. B. 495. 
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being assisted by a trade union. (Gordon v. By per , 20 R. 
(H. L.) 23.) 

Mention in this connection, however, might be made of the 
provisions of* sect. 16 of the National Health Insurance Act, 1924, 
which enables approved societies (which may include trade unions) 
to take proceedings (i) at its own expense in the name or *>n 
behalf of an insured person, Who may be entitled to recover any 
compensation or damages under the Workmen’s Compensation 
Acts. Where such proceedings are taken the society, in the event 
of their not succeeding, will be liable for costs. (Sect. 16 (4) of 
National Health Insurance Act, 1924.) 

A workman desiring to make a claim for compensation against 
his employer may be helped by his union, but the union cannot 
of its own accord take proceedings in the name of the workman, 
unless it is an approved society, exercising tlie powers conferred 
by sect. 16 of the National Health Insurance Act, 1924, in which 
case it will be subject to the restrictions and obligations mentioned 
therein, the most important of which is perhaps the liability for 
costs. {Allen v. Francis , (1914) 3 K. B. 1065, at p. 1067; 
Bobbey v. Crosbie, 8 B. W. C. C. 236, at p. 238.) 

If it appears from the evidence that the proceedings are being 
taken at the instance of the society for the purpose of evading 
the provisions of sect. 16 of the National Health Insurance Act, 
1924, and the liability for costs, the arbitrator may dismiss the 
application, but he must wait till there is evidence as to this, 
and he is not entitled as a condition precedent to hearing- the 
application to ascertain from counsel whether he appears for the 
applicant or for an approved society. He must hear the evidence 
and ascertain in that way whether it is really the workman's 
application. {Allen v. Francis, (1914) 3 K. B. 1065; Burnham 
v. Hardy , 8 B. W. C. C. 57 (kj.) 

It is a condition precedent to the right of an approved society 
commencing proceedings in the name of the workman that the 
workman himself should have unreasonably refused or neglected 
to do so. (E ushton v. Skey & Co ., Ltd ., 7 B. W. 0. C. 508.) 

CO Cf. sub-sect. (4) of sect. 16 of National Health Insurance Act, 1924. 

(k) Cf. also Doughty v. Althsim Colliery Co., 9 B. W. C. C. 298. 
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Appeal in any matters falling within sect. 16 is to the Court 
of Appeal. (Bonney v. Hoyle , 7B.W.C.C. 168.) 

Whether the insured person’s claim is being made by himself 
with (perhaps) the assistance of the approved society, or whether 
it is being made by the approved society on his behalf, under 
sect. 16 of the National Health Insurance Act, 1924, is a question 
of fact, to be determined as between the workman and his 
employer. (Skelton v. Baxter , 9 B. W. C. C. 97.) 

Belief from Income Tax. 

In certain circumstances a registered trade union will be entitled 
to exemption from income tax under Scheds. A., C. and 1). of 
the Income Tax Act, 1918. This exemption can only be claimed 
by registered trade unions, which are precluded by Act of Parlia¬ 
ment or by the rules from assuring to any person a gross sum 
of £300, or an annuity of £-32 per annum; and the exemption 
applies only to interest and dividends (/) which are in law 
applicable and which are in fact applied solely for the purpose 
of “provident benclits' , ‘ (sect. 39 (2 [m) of the Income Tax 
Act, 1918 , the expression “provident benefits ” being defined 
by sect. 39 (2) of the Income Tax Act, 1918, as including , “ any 
payment, expressly authorised by the registered rules of the trade 
union which is made to a member during sickness or incapacity 
from personal injury or while out of work, or to an aged member 
by way of superannuation, or to a member who lias met with tm 
accident, or has lost his tools by fire or theft,” and also “a pay¬ 
ment: in discharge or aid of funeral expenses on the death of a 
member or the wife of a member, or as provision for the children 
of a deceased member.” 

(/) As far as Sched. A. is concerned, this appears to apply to interest on 
mortgage of lands, &e., and to interest or dividends receivable in respect of 
shares in concerns assessed under No. III. of the Rules applicable to Sclied. A., 
the tax being paid in the first instauee under Sched. A. and charged on the 
recipient of the interest or dividends by way of deduction. 

(»0 Sect. 39 (2) of the Income Tax Act, 1918, is in substitution for the 
Trade Union (Provident Fund) Act, 1893, which is repealed by the Finance 
Act, 1918. 
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Every claim for exemption under sect. 39 (2) of the Income 
Tax Act, 1918, must be made to the Special Commissioners in the 
prescribed form. (Sect. 40 (1) of Income Tax Act, 1918.) 

The claim must be verified by affidavit, and proof of the claim 
may be given by the treasurer, trustee, or any duly authorised 
agent of the union, on affidavit made before a general or additional 
Commissioner for the division in which the deponent resides. 
(Sect. 40 (2) of the Income Tax Act, 1918.; 

Where the Special Commissioners allow a claim an order for 
repayment will be issued by them. (Sect. 40 (3) of Income Tax 
Act, 1918.) 

If the Commissioners wrongfully refuse to issue an order for 
repayment, then, whether their mistake is one of fact or of law, 
a writ of mandamus will bo issued against them (Special Com¬ 
missioners v. Pemsel, (1891 ) A. C. 531), and an order for costs 
may be made against them. (Barnardo's Homes v. Special 
Commissioners , (1920) 1 K. B. 20.) Such a claim is not an 
appeal, and the Commissioners who hear it have no power to state 
a case. (Garston Overseers v. ( f arlis1e y (1915) 3 K. B. 381, 
at p. 386 (?i). 

As to the penalty for making a false or fraudulent claim, see 
sub-sect. (4) of sect. 40 of the Income Tax Act, 1918. 

The above relief from income tax cannot be claimed by 
unregistered trade unions. 


Preservation of Property . 

Prior to the passing of the Trade Union Act, 1871, some doubt 
was felt as to whether a trade union, which was illegal at common 
law, was entitled to take advantage of the remedies afforded by 
the criminal law in order to preserve its property. 

In Hornby v. Close (L. R. 2 Q. B. 153) it was held that a 
society which had amongst its objects objects in restraint of trade 
(the support of strikes) could not take advantage of the summary 


(«) Of. Konstam on Income Tax, 3rd od., at p. 3(30. 
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remedy before justices provided by sect. 24 of the Friendly 
Societies Act, 185-3 (18 & 19 Viet. c. 63;, against a member who 
had misapplied monies of the society in his hands, and this 
principle was later followed in Farrar v. Close (L. R. 4 Q. B. 
602), where, however, the Court was divided in opinion as to 
the illegality of the rules of the association. 

The strictness of this principle appears, however, to have been, 
later, somewhat relaxed, as the case of R. v. Stainer (39 L. J. 
M. C. 54) shows, it having been held in that ease that a society, 
by 'having rules which were in restraint of trade, was not neces¬ 
sarily an illegal society in the sense that it was disabled from 
prosecuting a servant for embezzlement. 

When the Trade Union Act, 1871, was passed, both registered 
and unregistered trade unions were relieved from any disadvan¬ 
tages which they might have suffered in this respect, so that, 
at the moment, trade unions, whether registered or unregistered, 
are not prevented by reason of any of their objects being in 
restraint of trade from taking full advantage of the criminal law. 

This change was affected by sect. 3 of the Trade Union Act, 
1871, which provided that the agreements and trusts of a trade 
union are not to be rendered void by reason merely that the 
purposes of the trade union are in restraint of trade. This pro¬ 
vision has now beyond all question put both registered and 
unregistered trade unions in a position to protect their funds and 
property from conversion or misapplication (p), whether by their 
own officers or members or strangers. Registered trade unions, 
however, enjoy certain further advantages in this respect which 
are denied to unregistered unions. Thus they are entitled, in 
addition to tiie benefit of the special provisions of sect. 11 ( q ) 
(actions by the trustees against the treasurer or officers of the 
union to recover any balance due and, in general, any monies 
securities, effects, &e.), to the benefits of the special provisions 
of sect. 12 and sect. 9 of the Trade Union Act, 1871. 

O) Subject to sect, 4 of the Trade Union Act, 1871, as to which see infra, 
VP* 198 et 8f>q. 

(v) Supra, p. 181. 
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Sect. 12 of the Trade Union Act, 1871, which is very similar 
to sect. 87 (3) of the Friendly Societies Act, 1896, enables a 
registered trade union to obtain a summary older from a court 
of summary jurisdiction for the delivery to it of all monies, 
securities, books, papers or other effects and for the repayment 
of monies improperly applied, in the circumstances therein men¬ 
tioned. Proceedings under this section are of a criminal nature 
against persons who, by false representation or imposition , have 
obtained possession of the monies, securities, books, papers or 
other effects of the union, or who, having the same in their pos¬ 
session, have wilfully withheld or fraudulently misapplied the 
same, or have wilfully applied any part of the same to purposes 
other than those expressed or directed by the rules of the union (r). 
Sect. 12 merely affords a special and summary remedy, and does 
not in any way affect other remedies, e.g ., by action, which might 
be open to the union (i.e., to the trustees («)) to recover its pro¬ 
perty. ;Cf. per Lord Esher in Vernon v. Watson, (1891) 2 
Q. B. at p. 292; and per Lord Lindley in the Tuff Vale Case, 
(1901) A. C. at p. 444.) Where, however, the alternative remedy 
afforded by sect. 12 is pursued, no further civil proceedings can 
be brought. ( lb .) The only method of enforcing an order made 
under sect. 12 is by imprisonment, as indicated therein, such 
imprisonment being a satisfaction of both the criminal and the 
civil remedy, and a distress warrant will not issue on a refusal 
to obey an order made under that section. ( Vernon v. Watson y 
ib . at p. 291.) In Reg . v. Truscott (81 L. T. 1{. 188), how¬ 
ever, orders were made by the magistrate for payment, or, in 
default, distress and sale ( t ). 

While sect. 11 of the Trade Union Act, 1871, confers on regis¬ 
tered trade unions, in certain cases, the right to take special 
criminal proceedings, sect. 9 of that Act confers on registered 
trade unions the general right to bring and to defend in the names 

(r) A brief summary is only given here of the effect of sect. 16, and for a 
detailed consideration of the offences created thereby, see the chapter on 
Offences, infra, p. 295. 

(h) Of. sect. 9 of the Trade Union Act, 1871. 

(f) Cf. infra, pp. 298 et nrq. 
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of their trustees or any other officer or officers who may be so 
authorised “ any action, suit, prosecution or complaint, in any 
Court of law, touching or concerning property, right or claim to 
property of the union.” Sect. 9, therefore, gives registered trade 
unions the right to bring and to defend all proceedings, whether 
civil or criminal, in respect of their property in the names of their 
trustees or other officers. [As the scope and meaning of the provi¬ 
sions contained in sect. 9 are considered in detail below (w), no 
more than passing reference thereto is made here.] 

m. 

(?/) Jii/tft, p. 312. 


l;t 
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CHAPTER XVI. 

DISSOLUTION. 

m 

Sect. 14 of the Trade Union Act, 1876, requires that the rules 
of “ every trade union ” shall provide for the manner of dis¬ 
solving the same, though it is not quite clear whether this section 
applies to registered trade unions alone. This section further 
provides that notice (a) of the dissolution, signed by the secretary 
and seven members of the union, must be given within fourteen 
days of the dissolution to the Central Office (6). In the case of 
trade unions Registered and doing business exclusively in Scot¬ 
land or .Ireland, such notice must be given in duplicate to the 
Assistant Registrar for Scotland and for Ireland respectively. 
The notice will thereupon be duly registered (c), and one copy 
will be returned to the union endorsed with the word “ registered ’ 
and duly authenticated {A). 

Trade unions registered before the passing of the Act of 1876 
(i.c., before the 30th June, 1876) are exempted from the above 
provisions in so far as they require provision in the rules for 
dissolution, and the rules of such an union will not be invalidated 
by treason of the absence of any such provision for dissolution 
in the rules. 

The importance of the provision requiring that the rules must 
provide for dissolution will be appreciated by reason of the fact 
that there is no inherent power in an unincorporated association 


(a) The notice must be in Form S., infra, App.; and set* Regulation 21, 
infra, App. For penalty for failure to give such notice, of. sect. 15 of Trade 
Union Act, 1876. 

(It) For “Central Office,” cf. supra, pp. 110, 111. 

( c ) The fee for registry is 2*. Ikt. Cf. Regulation 24. infra, App. 

(d) Regulation 21, infra, App. Cf. also sect. 14 of Trade Union Act, 1876. 
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of persons, like a trade union, to dissolve itself, and that such 
dissolution can only be effected where provision therefor is made 
by the rules, or where all the members consent to a dissolution, or 
where an order for dissolution is made by the Court (e). Where, 
however, the Court is asked to order a dissolution in a case where 
there is no provision for dissolution in the rules, and where all the 
members are not agreed upon the question of dissolution, the 
Court will not order a dissolution as a general rule unless there is 
a practical impossibility of the association continuing (/;. 
lieference may also be made to In re Victoria Society , Knotting - 
ley ((1913) 1 Ch. p. 167), in which case the Court considered 
it had jurisdiction to make a winding-up order under the general 
provisions in sects. 267—273 of the Companies Act, 1908, and 
accordingly wound up an unregistered friendly society, a large 
majority of the members being in favour of that course. 

It is of the utmost importance that the rules should provide 
for the destination of the association’s assets on a dissolution, since, 
according to the general principle of law, upon a dissolution, the 
property /of an association will belong to such persons who are 
members of the association when the dissolution takes place (In 
re Printers' and Transferers' Amalgamated Trades Protection 
Society , (1899) 2 Ch. 184); and if the rules make no provision 
for a dissolution and a resolution to dissolve is nevertheless made 
against the wishes of a dissentient minority, and is followed up 
by the resignation from the association of those members who 
desired a dissolution, the property of the association will again, 
in the absence of any provision in the rules, belong to the dis¬ 
sentient persons who have remained members of the association. 
(General Assembly of Free Church of Scotland v. Overtoun , 
(1904) A. C. 515.) 

In Cunnack v. Edwards ((1896) 2 Ch. 679), where a society 
automatically came to an end by the decease of all its members. 


(r) Make v. S wither, 22 T. L. K. 698; In re Lead Co.’s Workmen’s Fund 
Society, (1904) 2 Ch. 196. 

(/) Of. per Kekewich, J., in Blake v. Swither, ib. at p. 699; In re Lead 
Co.’s Workmen’s Fund Society, (1904) 2 Ch. at p. 206; Pearce v. Piper, 
17 Vcs. 1. 


13 (2) 
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it was held that there was no resulting trust in favour of the per¬ 
sonal representatives of the late members of the society, and that 
the property passed to the Crown as bond vacantia . Cunnack v. 
Edwards, however, was distinguished in In re Printers' and 
Transferers' Amalgamated Trades Protection Society ((1899) 2 
Ch. at pp. 188, 189) on the grounds, inter alia, that in the latter 
case there were in fact existing members, and that on the true 
construction of the rules in the former case the Court held that 
each member on making a payment had finally and for ever parted 
with his whole interest in the money he had subscribed. In In re 
Printer S' dc. (supra), the rules made no provision for the dis¬ 
tribution of the funds of the society, which was a trade union, on 
its dissolution, and at the time of dissolution the society consisted 
of 201 members, and its unexpended funds amounted to about 
£1,000. The Court held that there was a resulting trust in favour 
of the existing members, who had contributed to the funds, and 
that the proper manner of dividing the same was in accordance 
with the amounts which had been contributed by the existing 
members at the time of the passing of the resolution dissolving 
the association, irrespective of lines or payments made to members 
in accordance with the rules. 

In re Printers , dc. (supra), was later followed in In re Lead 
Co. s Workmens land Society ((1904) 2 Ch. 196), where the 
order directed that the funds should be distributed among the 
existing members in proportion to u their contributions, includ¬ 
ing fines on admission, but irrespective of fines or payments in 
respect of sick pay or weekly allowances or other benefits, and 
without interest(lb. at p. 207.) Service of notice of the 
judgment upon such members who were not parties to the action 
was dispensed with in that case, the order directing that adver¬ 
tisement (g) should be published in lieu thereof. 

Where monies have been contributed for an illegal purpose, 
and a resulting trust arises in favour of the persons who have 
contributed such monies, the contributors are not entitled to 
enforce the resulting trust by an originating summons under 

({/) Aa to the form of the advertisement, cf. ib., (1904) 2 Ch. at p. 207. 
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0. 55, r. 3, though they may do so by action, nor will the Court 
make a declaration as to the rights of the persons interested under 
0. 54a rr. 1, 4, since there is no question of construction arising 
under an instrument, and, even if there were any such question, 
it is doubtful if the Court would make any such declaration. (In 
re Amalgamated Society of Railway Servants, Addison v. Pilcher, 
(1910) 2 Ch. 547.) With this case may be contrasted Strick v. 
Swansea Tin Plate Co. (36 Ch. D. 558), where an originating 
summons was taken out by the trustees of the association to 
determine who were the persons entitled to share in the funds of 
the association, and in what proportions, pursuant to a resolution 
for winding up. 

It may be, in certain cases, on a distribution of the funds of 
an union which has been dissolved, to enquire whether any of the 
rules are illegal, and, if that be the case, whether any of the 
claimants found their claims, to the funds of the union, on any 
such illegal rule. Claims founded on illegal rules will not be 
admitted, and the assets will be distributed according to such 
rules as are legal, whether by common law or by virtue of any 
legalising statutory provision, as, for example, sect. 3 of the 
Trade Union Act, 1871. (Strick t\ Swansea Tin Plate Co. 
(1887), 36 Ch. I). 558, at p. 562 (h\) 


(/i) Cf. also Sic nine v. Wilson, 24 Ch. D. at p. 259. 
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CHAPTER XVII. 

TRADE UNION CONTRACTS (a ). 

Although sect. 3 of the Trade Union Act, 1871, provides that 
the purposes of a trade union shall not, by reason merely that they 
are in restraint of trade, be unlawful so as to render void or void¬ 
able any agreement or trust, the effect of that section is restricted 
to a certain extent by sect. 4 of the Trade Union Act, 1871, with 
which it must be read. Sect. 4 may be regarded as a rider upon 
sect. 3, limiting the extent of its application (6), but at the same 
time it should be noted that the language of sect. 4 is narrow 
and should not be construed so as to include every agreement 
under sect. 3 (c). Thus, for example, while sub-sect. (3) of 
sect. 4 prevents proceedings from being brought with regard to the 
application of the funds of an union to certain purposes, proceed¬ 
ings to enforce agreements for the application of the union’s 
funds to otliei' purposes than those specified'in sub-sect. (3) can 
clearly be brought. (Howdens Case, (1903) 4 K. B. at p. 337.) 

Sect. 4 of the Trade Union Act, 1871, provides that “ nothing 
in this Act shall enable any Court to entertain any legal proceed¬ 
ing instituted with the object of directly enforcing or recovering 
damages for the breach ” of any of the agreements specified in 
sub-sects. (1) to (4) of that section, and if any agreement falls 
within the category of any of these “ unenforceable ” agreements, 
then no action can be entertained for directly enforcing or recover¬ 
ing damages for the breach of any bond to secure the ]>erformance 
of any such agreement. (Sect. 4 (5).) 

This section is perhaps one of the most difficult sections in the 
Trade Union Acts, and there is a vast amount of case law that 
centres around it. 

(a) As to the? effect of Trade Disputes Act. 1927. see p. 173. 

(5) See per the Lord President in Hhank*' Cane (1874), 1 It. at p. 825. 

(e) Per Cozeus-IIardy, M.R., in Onborne's Cane, (1911) 1 CIi. at p. 554. * 
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In considering the effect of these sections (i.e., sects. 3 and 4 
of the Trade Union Act, 1871), a distinction must be carefully 
drawn between such trade unions which are legal associations at 
common law, and such associations which arc not. This distinc¬ 
tion is clearly emphasized by Cozens-Hardy, M.R., in Osborne's 
Case, (1911) 1 Oh. at p. 551,. The learned judge clearly points 
out that whenever sect. 4 of the Trade Union Act, 1871, is pleaded 
as a defence, two propositions of law are involved, both of which 
are essential in order that the defence should succeed. These 
propositions are (a) that the society is at common law an unlawful 
association, and (b) that the action is a legal proceeding falling 
within the provisions of sect. 4, and which, therefore, no Court 
can entertain. References may also be made to the dicta of Lord 
Macnaghten in Russell v. Amalgamated Society of Carpenters 
and Joiners ((1912) A. C. 421, at p. 429;, where he said:—“A 
trade union is merely an unincorporated society of individuals. 
The designation does not of itself import illegality. There have 
been many and probably there may be still 6ome trade unions 
lawful in every point of view, and not depending for their 
illegality or their immunity on the Act of 1871. This pro¬ 
position is recognised plainly in the definition of a trade union con¬ 
tained in the Act of 1870. In the case of a trade union not 
dependent on the Trade Union Acts for its legality or immunity, 
the law is open to the members of the society just as it is in the 
case of other voluntary societies, for the purpose of enforcing con¬ 
tractual rights and trusts against the association. (Cf. also 
Goznetjs Case , (1909) 1 K. B. at pp. 906, 916, 918.) 

Thus in Straine v. Wilson (24 Q. B. D. 252), an action was 
successfully maintained by a member of an unregistered friendly 
society against the officials ( d) of the society for the recovery of 
a sum of money to which he became entitled under the rule6 of the 
society, the society being held not to be an illegal one (e), 

(d) Qu. t however, whether these persons were the right defendants, though 
the point was not apparently taken. Of. Russell's Case. (1912) A. C. at 
pp. 431, 438. 

(e) For this distinction between legal and illegal associations at common 
law, cf. also Russell's Cos#, (1910) 1 K. B. at p. 515; Gozneifs Case, (1909) 
1 K. B. at pp. 900, 916; Osborne's Case, (1911) 1 Ch. at pp. 551. 553. 
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Again, in Gozney v. British Trade and Provident Society 
((1909) 1 K. B. 901), where, the association having been held to 
be legal apart from the Trade Union Acts, it was held by the 
Court of Appeal that the Courts had jurisdiction to entertain 
an action brought by a member for a declaration that he had not 
broken the rules of the association and that he was entitled to the 
return of 2s. 6 d. which had been improperly deducted from 
his sick pay on the ground of ail alleged breach by him ol‘ the 
rules of the association. 

Whether a trade union is or is not an illegal association is a 
question to be determined by reference to the rules of the union, 
and this question is a question of fact. (■ Cnllm v. Ehrin (20 
T. L. It. 490, at p. 491.) 

The fact that some of the rules ol' a trade union are illegal 
as being in restraint of trade will not, however, make it an illegal 
association if such rules can be severed from the other rules of the 
association. ( Thomas v. Portsmouth A. Branch , 28 T. L. It. 
at p. 373; cf. also supra, p. 18., 

Where a trade union is a lawful association, apart from the 
Trade Union Acts, it is doubtful whether the union can be sued 
in its registered name, and whether the trustees can be sued in 
such action in their character as trustees, since at common law 
an unincorporated association cannot be sued as such (f). There 
would appear to be no reason, however, why a “representative” 
action should not bo brought in such a case. Where, however, 
the union depends for its legality on the Trade Union Acts, then 
it is clear that sect. 4 of the Trade Union Acts, 1871, prevents 
an action from being brought for the purpose of directly enforcing 
any of the agreements enumerated in that section, and another 
reason perhaps why an action will not lie in such cases against a 
trade union is because the effect of sect. 4 is to prevent a trade 
union from being sued in such cases in its registered name (g). 
However that may be, it is quite clear that the power of the Courts 

(/) Cf. Russell*8 Case, (1912) A. C. at pp. 431, 438. Cf. also Thomas v. 
Portsmouth A. Branch , 28 T. L. R. at p. 373, per Piekford, J. 

($r) Cf. per Lord Loreburn and Lord Atkinson in Russell’s Case, (1912) 
A. C. 421, at pp. 427, 430, 431. 
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with regard to tlie direct enforcement of any of the agreements 
enumerated in sect. 4 of the Trade Union Act, 1871, has been 
left in exactly the same position in which it was prior to the 
passing of the Trade Union Act, 1871 (A). As Lord Young 
pointed out in M'ljaren v. Miller (7 R. 867, at p. 873), if the 
action is a good one at common law, then there is no necessity for 
the statute, and in the words of sect. 4 (of the Trade Union Act, 
1871), the statute docs not require to be appealed to as enabling. 

An invaluable general commentary on sect. 4 of the Trade 
Union Act, 1871, is to be found in the judgment of Lord 
Lindlcy in Yorkshire Miners' Association v. Hoivden (i) ((1905 
A. C. at pp. 281, 282). Referring to the opening lines of sect. 4, 
the learned judge says: “ The words . . . suggest the following 
observations: \\) The section extends not only to Courts of law 
but also to Courts of equity (fc); [2 the section does not prohibit 
any Court from exercising in any ease jurisdiction which it could 
have exercised before the Act was passed; the section simply 
prevents the Court from extending its jurisdiction and interfering 
in cases in which the Act would authorise interference if it were 
not for the direct prohibition contained in the section; 3) no 
legal proceeding which might be taken if the section did not 
prohibit it is prohibited, except a legal proceeding instituted with 
the object of directly enforcing or recovering damages for the 
breach of the specified agreements. The word ‘directly' is 
important and limits the application of the section. Legal pro¬ 
ceedings for other purposes than those specified are not prohibited, 
although they may indirectly affect agreements on which no action 
can be brought.” 

It should be carefully observed that such contracts as are 
affected by sect. 4 of the Trade Union Act, 1871, are not 


(/*) Of. Rigby v. Conned , 14 Ch. 1). at p. 491; Cullen v. El win, 20 T. L. R. 
490, at p. 491. 

(*) See also per Lord Salvesen in J>rennan v. Associated Ironmoulders of 
Scotland, (1921) S. O. at p. 166. 

(Ar) It is submitted that an arbitrator is a Court, though there appears to 
bo nothing to prevent a domestic arbitration from taking place, without*, 
of course, recourse to the Courts. Cf. Crocker v. Kniyht, (1892) 1 Q. B. 709. 
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rendered illegal or void, but merely unenforceable. Sect. 4 itself 
expressly declares that nothing in the section 3hall be deemed 
to constitute the agreements, referred to therein, unlawful. Such 
agreements, though they are unenforceable, are nevertheless 
perfectly legal. 

As Pickford, L.J., said in Evans v. Ueathcote (/) ((1918 / 1 
K. B. at p. 427):—“The terms of the legislation (in 6ects. 3 
and 4 oL‘ the Act of 1871) are not entirely clear, but I take the 
effect to be that a contract made by a trade union in restraint of 
trade is no longer a* void contract upon which no valid claim 
can arise, but is a valid contract upon which a valid claim can 
arise, although that claim cannot be directly enforced.’’ So again 
in Osbornes Case (rn) ((1911'' 1 Ch. at p. 558 ; , Fletcher 
Moulton, L.J., pointed out that “the only disabilities under 
which a trade union or its members lay related to the enforce¬ 
ment of contracts and not to their validity.” 

Where a case falls within sect 4, not only will the member 
or the trade union be prevented from taking proceedings thereon; 
the prohibition will equally apply to their representatives or 
assignees. (See per Kay, L.J., in Crocker v. Knight , (1892) 
1 K* B. at p. 709; Guardians of St. Mary , Islington v. Amal- 
gamated Society of Engineers , 66 J. P. R. 665; Winder v. 
Guardians of Kingston-upon-Hull Incorporation for the Poor 9 
20 Q. B. D. 412, per Mathew, J., at p. 414; Burke v. Amal¬ 
gamated Society of Dyers, (1906) 2 K. B. 583. 

On the other hand, whilo a member of a trade union may not 
be precluded by sect. 4 from taking proceedings, his representa¬ 
tives might be if they have no interest therein. Thus, in Martin's 
Executrix v. M'Ghee ((1914) S. C. 628), a member of a trade 
union instituted proceedings against the union and its trustees 
to prevent them from demanding or receiving contributions from 
members to be applied to purposes alleged to be ultra vires. 
During the course of the proceedings the former died, and his 


(l) Cf. infra, p. 213. 

(m ) Cf. also ib. at p. 566. 
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executrix obtained leave to continue the proceedings, it 
being alleged that the executrix had an interest, if only in respect 
that the deceased’s estate had been diminished by the sums 
expended in the course of the litigation. It was held, however, 
that the action could not proceed, as the executrix had no interest. 
The Court, however, pointed out that it had jurisdiction in a 
proper case to award the executrix costs. ( lb . at p. 632.) 

It is a moot point whether the prohibition contained in sect. 4 
of the Trade Union Act, 1871, is one which the Courts mu6t 
take notice of, quite independently of whether or not it has been 
pleaded or been taken in the Court below. 

In St rick v. Swansea Tin Plate Company ((1886), 36 Ch. I). 
558), where the point had not been taken at the hearing of an 
originating summons, North, J., was of opinion that the point 
could not bo taken on a subsequent summons originating out of 
the original summons, (lb. at p. 561.) 

In Burke v. Amalgamated Society of Dyers ((1906) 2 K. B. 
583), the point was taken on appeal, although it was not taken 
in the Court below. (See ib. at p. 588.) It is to be observed, 
however, that the decision of the Court was not based on this 
ground, and that Strick's Case was not cited to the Court. 

The better view, however, would appear to be that the point 
can be taken, even though it is not pleaded, subject of course to 
questions of costs, &e., and that it might also be taken for the 
first time before an Appellate Court, since in such a case neither 
the Court, of first instance nor the Appellate Court has wnv 
jurisdiction (o). 

Where the point is raised that (he trade union is an unlawful 
association at common law, and that no action will lie by reason 
of the provisions of sect. 4 of the Trade Union Act, 1871, the 
case would appear, in proper circumstances, to be a fit ( p ) one for 

(o) See Burke’s Ca.se f (1900) 2 K. B. at p. 586; London, Edinburgh and 
Glasgow Assurance Vo. v. Partington (1903), 19 T. L. R. 389. 

(p) The test appears to be whether the ease is more tit to be tried in the 
High Court than in the County Court. (Banks v. Hollingsworth , (1893) 
1 Q. B. 442.) In Scotland the sheriff would appear to have jurisdiction to 
determine the 'competency of such a defence. (Of. Alison v. Bahnain (1883), 
10 R. 12.) 
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removal from the County Court to the High Court. (See, for 
instance, Donkin v. Pearson , (1911) 2 K. 13. 412.) The order 
for removal may of course in such a case be made subject to such 
terms as to costs and otherwise as the Court may think fit to 
impose. 


Direct Enforcement . 

The Courts are only prevented by sect. 4 of the Trade Union 
Act, 1871, from entertaining actions instituted with the object of 
“directly enforcing” or “recovering damages*' for the breach 
of the agreements specified therein. The word “directly” is of 
the utmost importance, and there have been cases in which the 
Courts have held actions, to which seemingly sect. 4 applied, to 
be maintainable by reason of the fact that the object of the action 
was not directly to enforce any of the agreements specified in 
sect. 4. 

One useful test, which might be applied in determining whether 
the action is one within sect. 4, is whether the plaintiff is seeking 
to obtain some personal benefit. As Vaughan Williams, L.J., 
said in Hoicdens Case ((1903) 1 K. B. at p. 328in the Court 
of Appeal:—“I think the collocation of the words ‘recovering 
damages for the breach of ’ with the words ‘ directly enforcing ’ 
in sect. 4 of the Trade Union Act, 1871, points to legal proceed¬ 
ings, the object of which is the obtaining some personal benefit, 
by the plaintiff.” 

Sect. 4 only limits the jurisdiction of the Courts to give relief 
of certain types in certain cases, and it leaves untouched the juris¬ 
diction of the Courts to pronounce on the meaning or validity 
of any contract whatever, and in this connection it should be 
noted that the High Court has jurisdiction to make declarations 
without granting any consequential relief, and even when conse¬ 
quential relief is not asked. Sect. 4, therefore, does not prevent 
a party who claims to be interested in contracts which are legally 
valid coming to the pourts in order to obtain a pronouncement 
as to his rights thereunder. Such a pronouncement leaves those 
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rights enforceable or not according as they do or do not come 
within the exception of sect. 4 (< q ). 

Reference may be made to the observations of Lord Davey (r) 
as to the meaning of the expression “ directly.” “ I wish to give 
full force and effect (s) to that word,” said the noble Lord, “and 
I think it means this: Where the primary object of the action is 
to enforce the agreement, and the right of the plaintiff to main¬ 
tain the action is founded on his right to have the rules observed, 

I think that the action must be deemed to be one for directly 
enforcing the agreement. But where the right of action is of 
a different character and the construction and effect of the rules 
(if it comes in at all) only comes in as evidence in support of 
the particular relief claimed, I think the action would not be 
one for ‘directly’ enforcing the agreement.” 

In Braitliwaite s Case ((1922) 2 A. C. at p. 455 , Lord 
Atkinson takes the view that the words “directly enforcing” da 
not include any kind of indirect enforcement of a contract other 
than a suit fo recover damages for a breach thereof. 

Again, in Wolfe v. Matthews (<) ((1882), 21 Ch. D. 194),where 
members of a trade union sought an injunction to restrain other 
members from applying the fund in a manner contrary to an 
agreement to provide benefits to members, it was held, distinguish¬ 
ing Iiitjby v. Connol (14 Ch. D. 482) (if), that the action was 
maintainable, and did not come within sect. 4 of the Trade Union 
Act, 1871, since the granting of the injunction would not be a 
direct enforcement of the agreement. In his judgment (/6. at 
pp. 196, 197), Fry, J., said: —“ An order that the defendants 
should pay money to the plaintiffs would be a direct enforcement 
of an agreement for the application of the funds, but all that 

(fl) Per Fletcher Moulton, L.J., in Osborne's Case, (1911) I Ch. at pp. 560.. 
561. 

(r) In llowden’s Case, (1905) A. C. at p. 270. 

(#) Of. also Bmithwaite’s Case. ^1922) 2 A. C. at p. 455. 

(0 Approved by a majority of the House of Lords in Holden's Case. 
(1905) A. C. 256." 

(«) For further comments on Rigby v. Coiinof, ef. Hotvrfen’s Case> (1905) 
A. O. at pp. 261, 265. 283. 



206 


TRADE UNION LAW AND PRACTICE. 


is sought here is to prevent the payment of monies to somebody 
else. Either that is no enforcement of an agreement at all or it is 
an indirect enforcement (x). To take a simple case, if there is 
a contract by A. to pay £100 to B., that contract is directly 
enforced by a judgment of the Court directing A. to pay to B. 
And the contract is only indirectly enforced or not at all by a 
judgment restraining A. from paying the money to someone else. 
It is only by a stretch of language that such an order can be 
said to enforce A.’s contract; the utmost that can be said is 
that it is more likely that A. will pay to B.” These dicta were 
approved in Yorkshire Miners Association v. Hoicden (^1905) 
A. C. at p. 261) by Lord Halsbury, but, with them, should also 
be read the dicta of Lord Macnaghten in the same case ((1905) 
A. C. at p. 264). “ What is the meaning/’ said the noble Lord, 

* l of the expression ‘ directly enforcing ’? I cannot think that the 
Legislature intended to strike at proceedings for directly 
enforcing certain agreements, leaving untouched and unaffected 
all proceedings (other than actions for damages) designed to 
enforce those particular agreements indirectly. To forbid direct 
action in language that suggests that the object of the action so 
forbidden may be attained by a side wind seems to me somewhat 
of a novelty in legislation. I venture to think that the word 
* directly ’ is only put in to give point to the antithesis between 
proceedings to enforce agreements directly and proceedings to 
recover damages for breach of contract, which tend, though 
indirectly, to give force and strength to the agreements for breach 
of which an action may be brought.” 

These dicta should be read in the light of the comments made 
thereon by Lord Wrenbury in Braithwaite's Case ((1922) 2 A. C. 
at p. 469). Thus Lord Wrenbury said:-“Sect. 4 of the Act 
[of 1871] speaks of legal proceedings 4 instituted with the object 
of directly enforcing or recovering damages for the breach of’ 

(ar) These dicta were approved by the House of Lords in Bowdens Case., 
(1906) A. O. at p. 261, and in Braithwaite's Case, (1922 ) 2 A. C. 461. Lord 
Buckmaster in Braithwaite's Case appears, however, to be of opinion that 
relief by way of injunction might in certain circumstances umount to direct 
enforcement. ((1922) 2 A. C. at p. 451.) 
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certain agreements. There are two ways of dealing with the 
nion-observanee of an agreement: the one is to compel the con¬ 
tracting party to perform it, the other is to make him pay 
damages for not performing it. These are the two things con¬ 
trasted in the Act, and Lord Macnaghten is intending, I think, 
to point out that the use of the word ‘ directly ? does not infer 
or imply that a Court may indirectly enforce in the sense that 
it may make an order which by indirect means will have the 
effect of enforcing in fact—but means that neither by way of 
damage for not performing nor by order compelling performance 
may the Court interfere. But there is nothing in the Act to pre¬ 
clude the jurisdiction of the Court to uphold the integrity of the 
contract -to maintain unimpaired the contract as it stands—not¬ 
withstanding that it cannot enforce the contract as so main¬ 
tained --so that, for instance, as in Wolfe v. Matthews (21 Ch. D. 
194), and in Yorkshire Miners' Association v. Howden ((1905) 
A. C. 250), it may restrain the improper application of funds, 
notwithstanding that it cannot compel their proper application. 

. . . It is not enforcing an agreement against a party to grant 
an injunction to restrain him from tearing it up. When the 
injunction is granted and obeyed the result is simply to leave 
the relations between the parties in statu quo ante , without 
enforcing them at all.” 

Lord Wrenbury (Buckley, L.J., as he then was) also appears 
to have agreed with this view of the employment of the word 
'‘directly ” when he said in Cope v. Crossingham ((1909 2 Ch. 
at p. 159):—“It may well he that that word (/.e., ‘directly' 
means ,(bg wag of contrast) enforcing, by direct order as dis¬ 
tinguished from enforcing by the recovery of damages for 
breach.” 

With regard to the judgment of the House of Lords in 
Howden s Case ((1905) A. 0. 256) and with regard to the judg¬ 
ment of Lord Davey therein {ib. at p. 270), Buckley, L.J., 
said in Cope v. Crossingham ((1909 N ) 2 Ch. at p. 160): “The 
majority of the House of Lords (i.e., in Howden*s Case) were of 
opinion that where the question was whether monies were being 
rightly paid to members, an action brought to restrain their mis- 
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application was not a direct enforcement. In other words, they 
held that to enforce negatively by preventing misapplication was 
not to enforce directly. In this view Lord Davey did not agree, 
but he did agree that if the question was not of payment to 
members at all, but of preservation for the benefit of such members 
as might be entitled, the action could be maintained/’ 

It will be convenient at this stage to deal with the various eases 
in which the effect of sect. 4 has been considered:- 

Injunction to prevent misapplication of funds.— In M'Laren 
v. Miller (y) ((1880), 7 R. 867), the general trustees of a trade 
union brought an action in the Scotch Courts against the trustees 
of a branch claiming merely an interdict or injunction to prevent 
the latter from applying funds in their hands for purposes alleged 
to be other than those permitted by the rules. It was held that 
the Court was not precluded by sect. 4 of the Trade Union.Act, 
1871, from hearing the action, on the ground that that section 
had ‘ 4 no reference to actions of interdict which are intended 
merely to preserve the status quo ” (cf. ib. at pp. 871, 876), the 
action being 44 simply one to prevent a misapplication of trust 
money in breach of trust.” (lb. at pp. 872, 878.) With regard 
to the power of the Court to award damages, Lord Dimsdale 
said iri his judgment (ib. at pp. 871, 872): 44 As to whether the 
expression 4 enable ’ in the section must be construed to mean that 
the Court cannot entertain any action in which damages are con¬ 
cluded for, we were inclined to think that such actions were not 
necessarily excluded, but only that no aid was to be taken from 
the statute to make them competent, if in themselves they were 
incompetent at common law. . . . The case of M l Kernan v. 
United Operative Masons (1 R. 453) seems to decide that such 
an action cannot be sustained.” 

Injunction to prevent misapplication of funds. —In Duke v. 
Littleboy ((1880 ), 49 L. J. Ch. 802), an action was brought by 
the executive council of a trade union association against the 
executive officers and trustees of a branch of the society for an 

(y) Cf. also Cope v. Cromngham, (1909) 2 Ch. 148, which is a somewhat 
similar case; infra, p. 211. , 
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injunction to restrain the defendants from dividing funds belong¬ 
ing to the central -society amongst members -of the branch con¬ 
trary to the rules, and for payment to the executive council of 
so much of the funds of the branch as should not be required for 
the current expenses of the branch. It was held by the Court that 
the action was not maintainable, as it was a proceeding to directly 
enforce an agreement to apply the funds of a trade union to pro¬ 
vide benefits to members, within the meaning of sect. 4 (3) (a) 
of the Trade Union Act, 1871. Although the claim for payment 
in the above case clearly came within sect. 4 of the Trade Union 
Act, 1871, it is difficult to see how the claim for an injunction came 
within that section, and it is submitted that the latter claim was 
maintainable, in view of the principle laid down by Wolfe v. 
Matthews (21 Ch. D. 194) and similar cases ( z ). Duke v. 
Littleboy may, however, perhaps be explained on the ground that 
as the whole object of the action, as evidenced by the nature of 
the claim, was brought for the purpose of directly enforcing an 
agreement specified in sect. 4 of the Trade Union Act, 1871, the 
Court felt itself precluded from giving even the relief claimed by 
way of injunction, which it might have given had the claim been 
restricted to only such relief (a). 

In Alfin v. Hewlett ((1902), 28 T. L. R. 664), an injunction 
was granted at the suit of certain members of a branch union to 
restrain the trustees of the union from expending the moneys of 
the union in payment of the costs of defending an action brought 
against an officer of the union, on the ground that such expendi¬ 
ture was in breach of the rules of the union and ultra vires . 

In Yorkshire Miners' Association v. Hoivden ((1905) A. C. 
256), a trade union, whose objects included the payment to mem¬ 
bers locked out or on strike, misapplied the funds of the union by 
payments of strike money in cases not authorised by the rules. 
An individual member brought an action against the association 

(z) For comment* on Duke v. Littleboy, cf. Sweden's Case, (1905) A. C. 
at pp. 272, 283. 

(a) But cf. Cope v. Crossingham, (1909) 2 Ch. 149, infra , p. 211, which 
seems to decide otherwise. It would be better, perhaps, to regard Duke v. 
Littleboy as unsound. 


14 
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and some of its officials claiming an injunction to restrain them 
from misapplying the funds of the association by the payment of 
strike money contrary to the rules. The House of Lords by a 
majority held that the action was not instituted with the object 
of “ directly enforcing ” an agreement for the application of the 
funds to provide benefits to members within the meaning of 
sect. 4 (3) (a) of the Trade Union Act, 1871, and that accordingly, 
inasmuch as sect. 4 did not apply, the action would lie (6). 

“It seems,” said the Lord Chancellor ( ib . at pp. 261, 262), 
“ that it would have been a very colourable concession to the trade 
unions if the Legislature had left their funds, which, under the 
arrangement made, constituted a trust for particular purposes, 
without any protection against those entrusted with the distribu¬ 
tion (of their funds. That the Court should not interfere with 
their distribution according to their own rules, when such distribu¬ 
tion was within the purposes of the trust, is one thing; but that 
there should be no recourse to the Courts when it is threatened to 
divert them, is another.” 

Again, Lord Macnaghten says (ib. at p. 268): “The object 
of the litigation w r as to obtain an authoritative decision that the 
action of the union . . . was not authorised by the rules of the 
union. The decision might take the form of a declaration or the 
form of an injunction, or both combined. But the decision, 
whatever form it might take, would be the end of the litigation. 
No administration or application of the funds of the union was 
sought or desired.” 

Although the correctness of the actual decision in Rigby v. 
Connol (14 Ch. D. 482) was not impugned in Hoicdens Case, 
yet it was pointed out that the judgment of Sir George Jessel 
in the former case went too far, since it is not every trade union 
agreement that the Court is forbidden to enforce. (Cf. (1905) 
A. C. at pp. 265, 266; also ib. at p. 261 (c).) 

(b ) Cf. Simpson v. Westminster Palace Hotel Co. (1860), 8 H, L. C. 
712. 

(r) The dissentient judgments of Lord Davey and Lord James in Ilowden's 
Case , (1905) A. C. st pp. 270, 271, 278, however, appear to support the 
extreme view taken by Sir G. Jessel in Rigby v. Connol; but cf. Copts v. 
Crossing ham, (1909) 2 Ch. at p. 160, for comments on the views of Lord 
Davey in Howden*s Case . Cf. also Duke v. Littlebog , 49 L. J. Ch. 802. 
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Injunction to prevent levying of fines on member .—With. 
Howden's Case should be contrasted Mullett’b Case (20 T. L. R. 
595). There the plaintiff claimed an injunction to restrain 
the defendant society from levying certain fines imposed by the 
-executive committee, which the plaintiff alleged were ultra vires 
and were imposed improperly. Kekewich, J., held that the action 
was not ynaintainable by reason of sect. 4 of the Trade Union 
Act, 1871. The plaintiff, the learned judge held, was in fact 
asking the Court to say that, notwithstanding the non-payment 
of the fine, they should be free from the penalties and disqualifi¬ 
cations which the committee sought to impose on them, and they 
were in effect asking that the rules should be construed and en¬ 
forced for their benefit, and that they should be restored to com¬ 
plete membership without paying the fine. The claim was, 
therefore, one to enforce rules for the benefit of a member, and 
was, therefore, distinguishable from the claim in Howdens Case y 
which was to ^prevent the misapplication of funds. 

Declaration that resolution for secession was ultra vires; re¬ 
moval of trustees; injunction restraining misapplication of funds ; 
administration of funds. —In Cope v. Crossingham ((1909) 2 Ch. 
148), which is somewhat similar to McLaren v. Miller (d) ((1880), 
7 R. 867), a resolution had been passed by the members of a 
branch for secession from the parent association, the rules of which 
contained .no provision for secession. The trustees of the branch 
declined *to pay over the funds under their control to the head 
trustees of the association. The head trustees accordingly brought 
an 'action (against the .trustees and the secretary of the branch, 
claiming (i) a declaration that the resolution for secession was 
ultra vires: (ii) an injunction; (iii) the removal of the defen¬ 
dant .trustees and the appointment of new trustees; and (iv) ad¬ 
ministration by the Court of the funds and property of the branch 
(including thereby payment to them of the funds of the branch). 
It was held that, although the Court had no jurisdiction to enter¬ 
tain the claim for administration (e), the action was otherwise 


(d) Supra, p. 208, 

(e) Cf. also Samom v. Licensed Vehicle Workers , 36 T. L. R. 666. 

14 (2) 
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maintainable as being an action not instituted with the object 
of directly enforcing an (agreement for the application of funds 
to provide benefits within the meaning of sect. 4 (3) (a) of the 
Trade Union Act, 1871, but with the object of declaring that .the 
proposed dissipation of the funds, collected from the branch 
members and held by the defendant trustees for the objects of the 
association as stated in the rules, was ultra vires , and of preventing 
such dissipation by injunction (/); and it was further held that, 
on the construction of the rules, the parent association had enough 
interest in the property of the branch to maintain the action ( g). 

It would appear, however, that sect. 4 does not in any way 
prevent new trustees from maintaining an action to recover union 
funds from the old trustees, and that the same principle would 
apply to an action brought by the new trustees of a branch against 
the old trustees of the branch in question. (See per Cozens-Hardy, 
M.R., in Cope v. Cross in gharri, (1909) 2 Ch. at p. L>9.) 

Action to compel restoration of funds .—In M'Doivall v. 
M'Ghee ((1913), 2 S. L. T. 238), an action against a trade union 
to compel restoration of the union funds which were alleged to 
have been misapplied, was held not be an action for directly 
enforcing ian agreement to provide benefits within sect. 4 of the 
Trade Union Act, 1871. 

Injunction to restrain union making alleged illegal levy .—In 
Steele v. South Wales Miners' Federation ((1907) 1 K. B. 361),. 
one ,of the objects of a trade union as defined by its rules was to 
provide funds wherewith to pay the expenses of returning and 
maintaining representatives to Parliament, but the rules did not 
provide jany machinery for making a levy upon the members of 
the union. A resolution, however, was passed by a large majority 
in favour of a general contribution for this purpose. An action 
was brought by a member, claiming an injunction to restrain the 
union and its officials from making the levy, and it was objected, 
inter (ilia, that “ as the refusal ... to pay the levy would be 
enforced ultimately by expulsion or deprivation of the benefits of 

(/) (1909) 2 Ch. at p. 168. 

(jt) Cf. Madden v. Ithade#, (1906) 1 K. B. 534. 



TRADE UNION CONTRACTS. 


213 


the society, a proceeding to restrain the defendants from making 
and enforcing the levy would be a proceeding for directly en¬ 
forcing the agreement . . . made with the society as to his right 
of participating in the benefits.” (lb. at p. 368.) The Divi¬ 
sional Court, however, although not deciding the action on any 
such ground, were of opinion that the action for the injunction 
was maintainable. In his judgment (ib. at p. 370), Phillimore, 
J. (afi he then was), said: “ No doubt the decision in Rigby v. 
Connol (14 Ch. D. 482) and Chamberlain's Wharf ((1900) 2 
Ch. 605) warrant that contention. . . . But after the decision in 
Yorkshire Miners' Association v. Howden ((1905) A. C. 256) in 
the House of Lords, I think it is very difficult now to regard 
Cliambrrlam $ Wharf v. Smith as good law. In Hardens Case 
the plaintiff was allowed, in virtue of his proprietary interest in the 
funds of the union, to maintain an action to prevent their diver¬ 
sion to an unauthorised purpose. But if a member can get an 
injunction to prevent their going to ain unauthorised person, 
surely he may equally get an injunction to prevent his being 
excluded from till share in the benefit of them, and that is what 
would ultimately be the result of the proposed levies, if permitted 
to be made.” 

Account stated.— In Evans ct Co., Ltd. v. Heathcote ((1918; 
1 Iv. B. 418), the plaintiffs were manufacturers of “cased tubes, ’ 
and were also members of a trade association, which was held to 
be a trade union. By the rules of the association every member 
was restricted in his output of “cased tubes.” If a member 
exceeded the maximum output he was allowed, he was obliged 
to pay the profits of the excess into a pool; but if his output was 
less than such maximum he was entitled to receive a certain sum 
out of the pool. The plaintiffs, whose output for several months 
had been less than the maximum, became entitled to receive certain 
sums from the pool, the amount thereof being shown in accounts 
furnished to them monthly by the secretary of the association. 
The defendants were all the remaining members of the association. 
The plaintiffs eventually brought an action to recover the monies 
due under the rules, but they also based their claim on an account 
stated. The Court of Appeal held that the plaintiffs were entitled 
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to recover, but only in so far as their claim was for an account 
stated. 

In his judgment, Pickford, L.J., said (ib. at p. 427): “The 
terms of this legislation (i.e., sect. 4) are not entirely clear, but 
I take the effect to be that a contract made by a trade union in 
restraint of trade is no longer a void ( h) .contract upon which no 
valid claim can arise, but is a valid contract upon which a 
valid claim can arise, although that claim cannot be directly en¬ 
forced. I think it must be inferred from sects. 3 and 4 of the 
Trade Union Act, 1871, that it can be indirectly enforced if there 
be a means of doing so. The difficulty which I have felt is 
whether suing in any form for the money due upon a contract is 
not directly enforcing it, but, on the whole, I have come to the 
conclusion that claiming it upon an account stated is not. It seems 
to <me that this follows from the decision in Cocking v. Ward 
(1 C. B. 858).” 

Declarations as to meaning of rules — Notwithstanding that 
the Courts are precluded by sect. 4 of the Trade Union Act, 1871, 
from enforcing claims made under the rules, they are not thereby 
prevented from making declarations as to rules or as to the mean¬ 
ing of the rules. (Cf. per Fletcher Moulton, L. J., in Osborne's 
Case , (1911) 1 Ch. atpp. 560, 561; and in Gozneys Case , (1909) 
1 K. B. at p. 918; Braithwaite's Case , (1922) 2 A. C. at p. 448, 
per Lord Buckmaster.) 

Thus, the Courts have construed the rules to determine, inter 
alia, whether strike pay was payable ( Howdens Case , (1905) 
A. C. 256; In re Durham Miners ’ Association , Watson v. Cann, 
17 T. L. R. 39), whether the books of the union might be in¬ 
spected by accountants employed by members for the purpose 
(Norey v. Keep, (1909) 1 Ch. 561), the method of distribution 
of the funds of an union on its dissolution ( In re Printers, cCc. 
Trade Protection Society, (1899) 2 Ch. 184), and whether a person 
wae qualified under the rules to be a member of the union (, John¬ 
ston's Case , (1921) S. C. 62). 

On the other hand, any legal proceeding instituted with the 
object of directly enforcing or recovering damages for the breach 

(ft) l.e,, illegal. 
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of any agreement within sect. 4 will not be entertained, even 
where the dispute relates to the construction of a rule. ( Rae's 
Case y (1919) S. C. 426; per Lord Salvesen in Drennan v. Asso¬ 
ciated Ironmoulders of Scotland , (1921) S. C. at p. 166.) 

The Court, however, is at liberty to construe the rules to see 
whether its jurisdiction is ousted. ( Blackall's Case , 39 T. L. R. 
431 at p. 432.) 

Declaration that rule requiring contribution for Parliamentary 
purposes teas illegal and ultra vires.—In Osborne's Case ((1910) 
A. C. 87; (1909) 1 Ch. 163), an action brought by a member for 
a declaration that an amendment of the rules of the association, 
which amendment required the payment of certain contributions 
from members for Parliamentary representation, was invalid and 
ultra vires as “ not being within the objects or purposes of the 
society/’ was considered apparently without question to be main¬ 
tainable notwithstanding sect. 4. 

Agreement for payment of penalty; declaration of non- 
membership; injunction to prevent union from fining.— The 
Courts are not precluded by sect. 4 from determining whether an 
alleged member of an union is in fact a member, and for that 
purpose it w r ould be competent for a Court to construe any docu¬ 
ments, including the rules of the union. Once membership is 
established, however, the Courts may be precluded by sect. 4 
from inquiring into the validity of the actions of the union (e.g., 
lining. &c.) in respect of matters alleged to have happened at a 
time when the member was a member of the union. Thus in 
Rae v. Plate Glass Merchants' Association (56 S. L. R. 315 (i)) 
the rules of an union provided that all members should adhere 
to the selling price fixed by the union and should give full in¬ 
formation or show their books on request. A firm, which was a 
member of the union, was fined for alleged non-compliance with 
the rules in this respect, the amount of the fine being deducted 
from their membership deposit. The firm thereupon brought an 
action for a declaration that during the period in question, when 
they were alleged to have broken the rules, they had ceased to be 


(0 Cf. al90 . Johnston*a Case, (1921) S. O. 62. 
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members of the union, and for an injunction to prevent the union 
putting the fine into force. It was held, however, that the action 
was barred by sect. 4 (2) as being one for directly enforcing an 
agreement “ for the payment of a penalty.” It is to be observed 
that at the time when the fine was imposed the firm in question was 
a jmember of the union, but it would appear that had the fine 
been imposed at a time when the firm was not a member the action 
might have been competent. (See per Lord Salvesen, ib. at 
p. 319.) 

Declaration of qualification for membership .—The Courts, 
further, ,are not precluded from determining questions of qualifi¬ 
cation for membership. Thus, in Johnston v. Aberdeen Master 
Plumbers' .Association ((1921) S. C. 62), the defendant associa¬ 
tion decided that the plaintiff, by selling his business to a co¬ 
partnership of which he was a partner, had ceased, under the 
rules, to be a member of the association. In an action for a 
declaration by the plaintiff that he was still a member, !and f 
entitled -to all the benefits and privileges of membership, the 
Court held that it was not precluded by sect. 4 of the Trade 
Union Act, 1871, from determining this question, since this 
question was not a question of enforcing any agreement between 
members as to the condition on which they should transact busi¬ 
ness, but was antecedent to any such question. (Cf. per the Lord 
President, ib. at p. 70.) 

Distribution of funds on winding up .—In Stride v. Swansea 
Tin Plate Co. (36 Ch. at p. 562), North, J., held that he was 
not precluded by sect. 4 from giving directions as to the dis¬ 
tribution of the funds of a trade union which was being wound 
up, since, as Buckley, L.J., said in Osbornps Case ((1911) 1 Ch. 
at p. 567):—“ There is nothing in sect. 4 to forbid a Court to 
entertain legal proceedings to enforce the member's right to his 
vote or his right to his distributive share in winding up ” Qi). 

Action by new trustees to recover property from old trustees.— 
The Courts are not apparently prevented by sect. 4 from enter¬ 
ed) Cf. also Gozney’s Case, (1909) 1 K. B. at p. 918; and supra, pp. 169 
et seq. 
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taining an action by new trustees to recover the property of the 
union from the old trustees, and the same.would apply to new 
trustees of the branch as against former trustees of the branch, 
since this would not involve any administration. ( Per Cozens- 
Hardy, M.R., in Cope v. Crossingham , (1909) 2 Ch. at p. 159.) 

It should be carefully noted that sect. 4 does not apply to all 
agreements, and that only certain agreements are affected thereby. 
These agreements are as follows in¬ 
sect. 4 (1). “Any agreement between members of a trade 
union as such, concerning the conditions on which any members for 
the time being of such trade union shall or shall not sell their goods, 
transact business, employ or be employed.” 

“ Transact business.”—See Chamberlains Wharf, Ltd . v. 
Smith, (1900) 2 Ch. 605, at p. 612 ( supra , p. 167); Johnstons 
Case , (1921) S. C. 62 {supra, p. 216). 

Agreement concerning conditions of employment {sect. 4 (1)). 
—Reference : should be made to the dicta of Phillimore, J., in 
Baker v. Ingall (m), as to the construction to be put on sub¬ 
sect. (1) of sect. 4, which deals with agreements as to, inter alia, 
conditions of employment. Sub-sect. (1) of sect. 4, in the 
learned judge’s opinion, refers to “ contracts made with the 
employer which are not in accordance with the member’s agree¬ 
ment with his union, and which by his entering into them might 
make him liable to an action by his union.” ((1911) 2 K. B. 
at p. 139.) “ It seems to me,” said Phillimore, J. ( ibid .), “that 
the agreements contemplated [by sub-sect. (1)] are agreements 
between members of a trade union as to the conditions of employ¬ 
ment, and not as to whether a member shall or shall not be 
employed. That is to say, the ,conditions referred to in the 
sub-section are conditions of employment in regard to such things 
as wages, hours, and bonds or arrangements between the employer 
and employee. They are not conditions upon which a man shall 

On) (1911) 2 K. B. at p. 139. Although Baker v. Ingall was reversed 
by the Court of Appeal on other grounds (see infra, p. 220), the correctness 
of the above dicta was in no way affected thereby. 
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seek employment or return to his trade, but are the conditions 
of his employment when he is actually employed.” 

What does not constitute an action for enforcing an agreement 
as to the terms on which members shall be employed .—In Braith- 
tvaites Case ((1922) 2 A. C. 440), where plaintiffs sought an 
injunction to restrain their unions from expelling them, on the 
ground that they had participated in a profit-sharing scheme 
instituted by their employers, and had thereby broken certain 
rules of their respective unions, the House of Lords held that the 
action was not one for enforcing an agreement between members 
concerning the conditions on which any members shall or shall 
not be employed within the meaning of sect. 4 (1) of the Trade 
Union Act, 1871. 

Reference should also be made to Smith v. Scottish Typo¬ 
graphical Association ((1919) S. C. 43), the facts of which are 
set out above (p. 167), the action in that case being held to 
be one for directly enforcing an agreement as to conditions of 
employment within sect. 4 (1). 

Sect. 4 (2). “ Any agreement for the payment by any person of 

any subscription or penalty to a trade union.” 

See Mullett's Case, 20 T. L. R. 595 (supra, p. 211;; Rae v. 
Plate Glass Merchants' Association , 56 S. L. R. 315 (supra, 
p. 215). 

In Drennan v. Associated Ironmoulders of Scotland ((1921) 
S. C. 151), it was held that quite independently of sect. 4 of the 
Trade Union Act, 1871, the Courts could not entertain an action, 
for a declaration that a resolution purporting to fine a member 
of an union was invalid, unless some patrimonial injury as, for 
example, expulsion, &c., was averred and proved, since the line 
in question would clearly be unenforceable (i.e., in a Court of 
law) against the member by virtue of sect. 4 (2) (n). It should 
be noted that in the above case the pursuer did not aski for leave 
to amend the record or draw the attention of the Courts to any 


(») See ib. at pp. 162, 163. 
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consequences that had followed, or might follow, as a consequence 
of their failing or refusing to pay the fine. 

In Brodie v. Bevan; Dunn v. Bevan (38 T. L. R. 173), where 
members of a trade union brought actions against members of the 
executive council of the union for a declaration that certain 
ballots on the question of a levy on members were invalid, and for 
an injunction to restrain the defendants from making or con¬ 
tinuing to make any levies under the ballots in question, and 
from acting thereon, it was held that the action was not one for 
directly enforcing a subscription within sect. 4 (2), since by the 
declaration asked for the Court was not deciding that the plaintiffs 
were not bound to pay the levy, but merely that they were not 
bound to pay the levy under penalty of losing their membership. 
(Z6. at p. 177.) 

In Blackall v. National Union of Foundry Workers (39 
T. L. R. 431), it was held that the reinstatement by the Court 
of a member of a trade union, who has been expelled for alleged 
non-complianco with a rule embodying an agreement as to the 
payment of subscriptions, but who has not in fact failed to 
comply with the rule, is not prohibited by sect. 4 (2), as Bueh 
reinstatement does not “directly” enforce the agreement. 

Sect. 4 (3). “Agreement for the application of the funds of a 
trade union.” 

Among the agreements affected by sect. 4 are agreements for 
the application of the funds of a trade union (sub-sect. (3)) to 
certain specified purposes enumerated in paras, (a), (b) and (c), 
other purposes of course not being within the operation of 
sub-sect. (3). (Cf. Hoivdens Case , (1903) 1 K. B. 337.) 

The agreements referred to in sub-sect. (3) are not of course 
particular agreements with individual members, but agreements 
to the benefits of which the members of the union as such are 
entitled. (Cf. per Lord Davey in Houdens Case, (1905) A. C. 
at p. 268.) 

Although sub-sect. (3) speaks of agreements “/or” the appli¬ 
cation of the funds of a trade union, the expression “for” must 
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be read as meaning “in respect of ” or “in relation to.” This 
would appear to be the effect of Baker v. Ingall ((1912) 3 K. B. 
106). 

Action by union to recover accident benefit repayable by 
member to union.— In Baker v. Ingall (o) ((1912) 3 K. B. 106), 
the rules of an union provided that, in the event of a member 
beooming totally incapacitated, a sum of £100 should be pay¬ 
able to him out of the funds of the union; but the rules further 
provided that any monies thus paid out should be refunded to 
the union in the event of the member resuming his employment, 
and all members receiving such benefit were obliged to sign an 
agreement to refund the monies they received in the event of their 
resuming their employment. A member who had received this 
benefit from his union, and had signed the agreement to refund 
referred to above, subsequently became able to resume, and did in 
fact resume, his employment. In an action against the member 
by certain officers of the union, empowered by the rules thereof 
to take proceedings for the recovery of such sum, the Court of 
Appeal, reversing the decision of the Divisional Court ((1911) 
2 K. B. 132), held, by a majority, that the action was not main¬ 
tainable, since it was brought with the object of directly enforcing 
an agreement for the application of the funds of a trade union 
to provide a benefit for a member within sect. 4 (3) (a) of the 
Trade Union Act, 1871. The Divisional Court based their deci¬ 
sion on the ground that the separate agreement signed by tho 
member on the receipt of the money was a distinct and separate 
agreement as apart from the agreement contained in the rules, but 
the Court of Appeal considered that the former was a part or a 
term of the latter agreement, and that accordingly it was not 
enforceable. ((1912) 3 K. B. at pp. 114, 118, 120.) 

It is to be observed that the effect of the decision in Baker v. 
Ingall is to give a wide, and perhaps loose, interpretation to the 
expression “ for ” appearing in sub-sect. (3) of sect. 4 of the Trade 
Union Act, 1871. That sub-section brings within the seppe of 

(o) Contrast Wilkie v. King, (1911) S. C. 1310, where the Scotch Courts, 
on very similar facts, held that the action was maintainable. 
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sect. 4 “ any agreement for the application of the funds of -a 
trade union ” for the purposes enumerated therein. The effect of 
Baker v. Ingall, therefore, as already stated, is to make sub¬ 
sect. (3) read as follows, viz.: “Any agreement in respect of 
or in relation to (p) the application of the funds of a trade 
union ” for the specific purposes therein mentioned. 

With regard to the expression “ funds ” in sub-sect. (3), this 
expression is apparently to be construed in a wide sense, and will 
cover all monies paid for whatever purpose to the union as such. 
Reference on this point may be made to Sansom v. London and 
Provincial Union of Licensed Vehicle Workers (36 T. L. R. 666). 

Declaration that monies should not he misapplied; receiver; 
account; injunction restraining misapplication— In Sansom v. 
London and Provincial Union of Licensed Vehicle Workers 
((1920), 36 T. L. R. 666), the rules of a trade union provided 
for the payment of “ dispute pay ” to members in the event of 
an officially-recognised strike or lock-out. A trade dispute arose 
and was officially recognised, and “ dispute pay ” became payable. 
The union further authorised the members on strike to sell to 
members still at work “ tickets ” at 2s. each for the benefit of 
the strikers, and the payments made in respect of such tickets were 
entirely voluntary payments to aid the strikers. Considerable 
sums of money were collected by the sale of these tickets, and these 
monies were paid into the general account of the union and mixed 
with its other funds. The union, however, applied part of these 
monies raised by the sale of the tickets towards the payment of 
“ dispute pay/’ which was a liability arising under the rules. 
Three members of the union sued in a representative capacity on 
behalf of the members of their respective branches, claiming (1) a 
declaration that the ticket monies could not be applied in discharge 
of the union’s liability to pay dispute pay, but were held by tho 
union, subject to certain deductions for commission and expenses, 
for the sole benefit of members subject to the dispute; (2) a re¬ 
ceiver of the said monies; (3) an ^account of the said monies; (4) aa 
injunction restraining the union from dealing or parting with 

(p) Cf. the dissenting judgment of Kennedy, L.J., at pp. 125, 126. 
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the said monies. It was held by Bray, J., that the plaintiffs were 
entitled to the declaration and the injunction ((1) and (4)), and, 
if necessary, to an account of the expenses to be deducted there¬ 
from; but that, as to monies already misapplied, the Court was 
precluded by sect. 4 of the Trade Union Act, 1871, from granting 
relief either by the appointment of a receiver or by ordering an 
account. 

The point was further taken in this case that sect. 4 of the 
Trade Union Act, 1871, could not in any case apply, as the monies 
in question could not be regarded as the “ funds ” of the union, 
by reason of the fact that they could not be applied by the union 
towards the discharge of their ordinary liabilities. Mr. Justice 
Bray, however, held that the monies were nevertheless the 
44 funds” of the union within the meaning of sect. 4. “They 
were paid,” said the learned judge ( ib . at p. 669), “ to the union 
as being a trade union. They were paid to them for the benefit 
of their members who were out on strike. All union funds are, 
in a sense, held on trust. The only difference is that the trusts 
are not those on which their other funds are held. ... I think 
that the words in sect. 4 of the Act of 1871 are wide enough ,to 
include such funds as these.” 

(a) To provide benefits to members. 

Benefits .—With regard to the application of the funds of a 
trade union, the first class of agreements in relation thereto which 
is affected by sect. 4 is any agreement for the application of such 
funds'“to provide benefits to members.” 

What is an agreement for the application of funds “ to pro¬ 
vide benefits .”—It should be observed, however, that not only 
does a (promise or agreement by the union to pay benefits to a 
member constitute an agreement for the application of the funds 
of a trade union to provide benefits to members within sect. 
4 (3) (a), but so also does a collateral agreement entered into by 
a member, as a condition of receiving benefit, to the effect that 
he will in certain events repay such benefit to the union. No action 
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can bo maintained in either case. ( Baker v. Ingall ( q ), (1912) 
5 K. B. 106, at pp. 113, 114, 115, 118.) . 

In Gozneys Case (r) ((1909) 1 K. B. at p. 918), Fletcher 
Moulton, L.J., considered that an action brought by a member 
to recover from his union the amount of a fine which had been 
deducted from a benefit payment would clearly be within sect. 
4 (3) (a) (i.c., if the union was illegal at common law’). 

Reference should also be made to Brodie v. Bevan (the facts 
of w'hich are 6et out above), the Court holding in that case that 
the action was not one for directly enforcing an agreement as to 
the application of funds to provide benefits w r ithin sect. 4 (3) (a). 
(See 38 T. L. R. at p. 177.; 

Benefits.— Claims for benefits, such as sickness benefit or super¬ 
annuation benefit, are comprised within the “ benefits ” mentioned 
in sect . 4 (3) (a) of the Trade Union Act, 1871, and it should be 
observed that trade union agreements for, what might be called, 
friendly society benefits are placed on exactly the same footing 
as any other trade union agreements which are in restraint of 
trade. (Per Lord Robson in Russell's Case, (1912) A. C. at 
p. 441.) 

The monies which a person receives under a nomination made 
by virtue of sect. 10 of the Trade Union Act, 1876, and the Provi¬ 
dent Nominations and Small Intestacies Act, 1883, are “ benefits/’ 
and the Courts w r ill be precluded by sect. 4 of the Trade Union 
Act, 1871, from entertaining proceedings for enforcing such 
nominations. ( Crocker v. Knight , (1892) 1 Iv. B. 702 (a).) 

The following benefits have been held to be within sect. 4 (3) (a) 
of the Trade Union Act, 1871: — 

Accident or disablement benefit. (Shanks v. United Operative 
Masons' Association , 1 R. 823; M'Kernan v. Same, 1 R. 453; 
Baker v. Ingall , (1912) 3 K. B. 106; Say a * v. Amalgamated 
Society of Carpenters and Joiners , 19 T. L. R. 122.) 

(?) Contrast Wilkie v. King. (1911) S. C. 1310, and the dissenting judg¬ 
ment of Kennedy, L.J., in Baker v. Ingall, (1912) 3 K. B. at p. 124, where 
a contrary view was expressed. Of. also (1912) 3 K. B. at p. 120. 

(r) Cf. also Mullett's Case, 20 T. L. R. 595. 

(*) On tho subject of nominations, see supra, pp. 101 et seq . 
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Superannuation benefit. ( Russell's Case, (1912) A. C. 421; 
Cullen v. Elwin, 20 T. L. R. 490.) 

Burial benefit. (McLaren v. National Union of Dock 
Labourers, (1918) S. C. 834.) 

Sick benefits. {Burke v. Amalgamated Society of Dyers . 
(1906) 2 K. B. 583; Thomas v. Portsmouth “ A,” c£c., 28 
T. L. R. 372.) 

Tool benefit (i.e., for loss of tools). {Mudd's Case, 26 T. L. R. 
518.) 

On the other hand, the following has wo/ been considered to 
be a “benefit” within sect. 4 (3) (a): — 

Payment of costs of workmen’s compensation proceedings, 
instituted by a member. (Lees v. Lancashire and Cheshire 
Miners Association, “Times,” 20th June, 1906.) 

Expulsion cases .—Reference should also be made to the cases 
on expulsion {supra), since most actions by members who are 
threatened with expulsion would appear to come within 
sect. 4 (3) (a). As Collins, L.J., pointed out in Chamberlains 
Wharf, Ltd . v. Smith ((1900) 2 Ch. at p. 615):—“A member 
who has been expelled from the society and who claims to be 
restored to his membership does, I think, claim a benefit from the 
funds of the association, and comes within these very words of 
Jessel, M.R., in Rigby v. Connol (14 Ch. D. at p. 490):— 
‘ I am satisfied that the agreement contained in the rules is an 
agreement to provide benefits for members, and that if I decide 
in favour of the plaintiff I directly enforce that agreement, 
because I declare him entitled to participate in the property of the 
union, and the only property they have is their subscriptions and 
fines, and I restrain the society from preventing that 
participation.’ ” 

Benefit must be benefit to a member.—An order that sect. 4 
(3) (a) of the Trade Union Act, 1871, should apply, it is 
necessary that the benefit in question should be a benefit to the 
member. In determining this question, although a consideration 
of .the rules will be material, the rules themselves will not be 
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conclusive, as the essence, of the matter must be regarded. 
(Cf. M'Laren v. National Union of Dock Labourers , (1918) 
S. C. at p. 838, per Lord Guthrie.) 

In Love v. Amalgamated Society of Lithographic Printers 
((1912) S. C. 1078), the rules of a trade union provided that if 
a member became insane, his wife, family, or parent, if dependent 
upon him, should become eligible to receive sick benefit for one 
year. It was held that as the agreement was not one for the 
provision of benefits to a member , but to his dependants, 
sect. 4 (3) (a) did not apply, so that an action would lie at the 
instance of the dependant of an insane member suing in his own 
right to recover such sick benefit. 

In M'Laren v. National Union of Dock Labourers ( [t ) ((1918) 
S. C. 834), however, burial benefit, which was payable to the 
person nominated by the deceased member, or on failure of 6uch 
nomination, and in the event of their not being dependants, to 
such persons as the branch committee thought fit (after deduction 
of burial expenses), was held to be a benefit to a member, not¬ 
withstanding that it was payable after the death of the member 
to other persons. Although Lord Dundas, in his judgment (ib. at 
p. 837), laid stress on the fact that the member might appoint, 
for value received , the person to whom the benefit was to be paid, 
the decision, as Lord Dundas pointed out, could be based on the 
fact that, apart from its pecuniary advantages, the benefit was a 
prudent jand provident investment of the member's money and 
had a personal value to the member as an investment to his 
comfort, happiness and self-respect, and as such could not but be 
regarded as a benefit to the member. 

Where the benefit is a benefit to a member, neither the executor, 
nor the administrator, nor the nominee of the member can sue the 
union. In Russell's Case ((1910) 1 K. B. 506; (1912) A. C. 
421 (w)), a claim was brought by the personal representative of a 

(<) Cf. also Crocker v. Knight, supra. 

(«) Cf. also Burke’s Case , (1906) 2 K. B. 583, 589, where administratrix 
was considered ( obiter ) to ibe barred from suing by reason of sect. 4 of 
Trade Union Act, 1871. i 


15 
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deceased member to recover sick and superannuation benefit, 
alleged to have been payable to the deceased member. But it was 
held that the action could not be maintained by reason of 
sect. 4 of the Trade Union Act, 1871. In Crocker v. Knight 
((1892) 1 Q. B. 703), where the rules were somewhat similar to 
those in M'Laren's Case , a member of the union had nominated 
the plaintiff to receive the funeral benefit payable under the rules, 
it was held that the benefit was a benefit to a member, and that the 
plaintiff’s nominee was prevented by sect. 4 (3) (a) of the Trade 
Union Act, 1871, from bringing an action against the union. In 
his judgment ( ib . at pp. 708, 709), Kay, L.J., stated that 
“ sect. 4 applied as much to a nominee as to an executor or 
administrator of a member.” It should also bo observed that the 
point was raised in Crocker v. Knight that sect. 4 of the Trade 
Union Act, 1871, had been modified by sect. 10 of the Trade 
Union Act, 1876, which empowers a member of a trade union, 
subject ito certain conditions and limitations, to nominate a person, 
to whom any monies payable on the death of the member are to 
be paid, and it was argued that by virtue of this provision 
the trade union might be sued, notwithstanding sect. 4 of the 
Act of 1871, but the Court held that sect. 4 of the Act of 1871 
was in no way affected by sect. 10 of the Trade Union Act, 1876. 
and that accordingly the action did not lie. 

Not even an assignee, or person who may be regarded as an 
assignee, can enforce a claim for such a benefit. An 
interesting application of this rule is afforded by Winder 
v. Gvordians of Kingston-upon-Hidl Corporation for the' 
Poor ( x ) (20 Q. B. D. 412). There a member of a trade union 
had been maintained as a pauper lunatic for some time prior to 
his death. At the time of his death the pauper had for 
some time been entitled under the rules of the union 
to an allowance of 10s. per week. The guardians, therefore, 
sought to recover this amount from the union, under sect. 23 
of the Divided Parishes Act, 1876. It was held that the guar¬ 
dians were not entitled to recover this sum on the ground, inter 
alia, that sect. 4 of the Trade Union Act, 1871, barred the claim. 

(.*?) Of. also Guardians of St. Mary, Islington v. Amalgamated Society of 
Engineers, 66 J. P. 665, which is a similar case. 
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As Mathew, J., pointed out ( ib . at p. 414):—“Practically the 
guardians were suing in the name of the pauper. If this were 
possible, it would follow that the statute could always be defeated 
by the assignment of a claim against a trade union/ 1 

Sect. 4 (3) (b). “To furnish contributions to any employer or 
workman not a member of such trade union in consideration of such 
employer or workman acting in conformity with the rules or 
resolutions of such trade union.” 

A hypothetical example of the operation of sect. 4 (3) (b) is 
given by Fletcher Moulton, L.J., in Osbornes Case ((1911) 

1 Ch. at p. 558), which it may be useful to quote:—“Suppose 
that a trade union agrees to make a contribution to an employer 
in consideration of his acting in conformity with the rules or 
resolutions of the union. Such an agreement is valid under the 
provisions of sect. 3 of the Act. To use the funds of the trade 
union for the purpose of making such a payment is neither ultra 
vires on the part of the officials of the trade union nor a breach 
of trust on the part of the trustees in whom these funds are 
vested. If the payments are made they aa*e, in the eye of the law, 
payments made for valid consideration and can under no circum¬ 
stances be recovered back. But such a contract comes within the 
provisions of [section] 4. It follows that if the trade union, after 
making such an agreement (which as I have said is valid), 
•chooses to refuse to make any of the stipulated payments, neither 
the aggrieved party nor any other person can compel it to do so.” 

Sect. 4 (3) (c). “To discharge any fine imposed upon any 
person by sentence of a court of justice.” 

Sect. 4 (4). “Any agreement made between one trade union and 
another.” 

Agreements between trade unions .—Among the contracts or 
agreements affected by sect. 4 are agreements made between one 
trade union and another, sub-sect. (4) of that section making 
that section apply to “ any agreement between one trade union 
and another.” 


15(2) 



228 TRADE UNION LAW AND PRACTICE. 

It will be observed that while only certain definite agreements 
are included within sub-sect. (1) to sub-sect. (3) of sect. 4, in 
the case of agreements between trade unions, all agreements are 
affected by sub-sect. (4), so that the latter sub-section is extremely 
wide in its operation. 

In McLusky v. Cole ((1921) W. N. 297), an agreement 
whereby one trade union became a member of a federation, which 
was also a trade union, was held to be an agreement within 
sub-sect. (4), and an action by the former for a declaration as to 
its membership and to restrain its expulsion from the federation, 
was held not to be maintainable. It is doubtful, however, whether 
the latter part of the decision can be regarded as correct (t/). 

It is clear that where an agreement is made betw een two trade 
unions, a member who is not a party thereto directly or indirectly 
cannot, under the ordinary law of contract, sue thereon. (Holland 
v. London Society of Compositors , 40 T. L. li. 440.) 

In Holland’s Case , a provincial trade union had made an agree¬ 
ment with a London trade union, that if a member of the former 
should come to London, he should be entitled to membership of 
the latter union. The plaintiff, who was a member of the provin¬ 
cial union, was refused membership by the London union, and 
it w as held that no action w ould lie on the ground that he w r as not 
a party directly or indirectly to the agreement, which was made 
by the unions for their own purposes. 

Sect. 4 (5). “ Any bond to secure the performance of any of the 

above-mentioned agreements.” 

Since the above agreements are not illegal nor unlawful, and 
are merely unenforceable, a bond or other security given to secure* 
any of the above agreements within sub-sects. (1)—(4) of sect. 4 
of the Trade Union Act, 1871, must be regarded as having been 
given merely for no consideration whatsoever. While the Court 
will not enforce a bond which is affected by sect. 4, where the 
original parties to it are respectively plaintiff and defendant, it 
should bo observed that if the “ bond ” is negotiated and happens 


(y) Cf. also »upra, pp. 172, 173. 
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to be a negotiable instrument, an action might lie thereon in the 
case of a bona fide transfer for value. 

Effect of the Trade Disputes Act , 1927.—In dealing with the 
question of trade union contracts, and in particular with sect. 4 
of the Trade Union Act, 1871, the important limitations intro¬ 
duced by sect. 2 of the Trade Disputes Act, 1927, the .provisions 
of which are retrospective (z), must not be lost sight of. Where 
a strike or lock-out which is illegal under sect. 1 of that Act takes 
place, and, as a consequence of refusing to take part or to continue 
to take part therein or of taking any action under sect. 2, a jnember 
is expelled from his union or society or is made subject to a fine 
or penalty, or deprived of any right or benefit to which he or his 
personal representatives would otherwise be entitled, or is placed 
in any respect, either directly or indirectly, under any disability 
or at any disadvantage as compared with other members (a), the 
member will be entitled to bring an action in the Courts to which 
sect. 4 of the Act of 1871 will not apply at all, so that the Courts 
will, notwithstanding that section, have jurisdiction to entertain 
the .action. (Sub-sect. (2).) 

Furthermore, the fact that the rules themselves contain other 
provisions for the settlement of disputes may not be urged on 
behalf of the defence ( ib .), and will be no ground even for staying 
the proceedings. Further, it should be noted that in the event of 
a member being expelled, the Court may either order that the 
member be restored to membership or, in lieu thereof, be paid 
damages as compensation out of the funds of the union, (lb.) 

(. z ) Of. sect. 2 (3). 

(«) If the rules penalise a member or other person in any way contrary to 
sect. 2 of the Act of 1927, the rules will be pro tanto void. (Sect. 2 (1).) 
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CHAPTER XVIII. 

CONSPIRACY. 

The law of conspiracy and intimidation is so intimately con- 
nected with the law of trade unions and trade disputes that a 
consideration of the basic principles of the law relating to these 
subjects is essential. 

Conspiracy may either be a tort or a crime, or both, and a 
separate examination of conspiracy in its civil and criminal 
aspects seems therefore advisable. 

Sect. 1 .—The General Law of Civil Conspiracy . 

One may begin with the general proposition that at common 
law an act which is a tort if committed by one person, is equally, 
a tort where committed by a number of persons, in which event 
the joint tortfeasors will in general be jointly and severally liable 
for the damage caused thereby. A judgment obtained against one 
joint tortfeasor, however, will release all the others, even if the 
judgment is not satisfied ( Brinsmead v. Harrison (1871), L. R. 
7 C. P. 547); and a release of one joint tortfeasor (as distinct 
from an agreement not to sue) will have the like effect. (Duck 
v. Maycu , (1892) 2 Q. B. 511.) 

Whether, on the other hand, an act which is not a tort when 
committed by one person may become a tort when committed by 
several persons is not entirely free from doubt (b). 

To induce a person knowingly and intentionally (c), without 
lawful justification, to break a contract is a tort ( d ) at common 

( b ) For a discussion of this topic, see infra, pp. 232 ct seq. 

(e) White v. Riley, (1921) 1 Oh. at p. 16; Allen v. Flood, (1898) A. C. at 
p. 96; Stott v. Gamble, (1916) 2 K. B. 508. 

( d ) Bowen v. Hall (1881), 6 Q. B. D. 333; Quinn v. Leathern, (1901) A. C. 
495; South Wales Miners* Federation v. Glamorgan Coal Co ., (1905) A. O. 
239; Conway v. Wade , (1909) A. C. 506; Larkin v. Long , (1915) A. C. 811* 



CONSPIRACY. 


231 


law (ulthough the correctness of this proposition was doubted in 
Allen v. Flood ((1898) A. C. 1), so that such an inducement by 
a number of persons acting together would equally be a tort. 
Malico in the sense of improper motive in such cases is entirely, 
irrelevant (e). 

Again, unlawful intimidation is a tort, whether the intimida¬ 
tion is by one person or by several acting in combination. Where 
there is unlawful intimidation, it is important to remember that 
both the person intimidated if he suffers damage, as well as third 
persons who suffer damage through such intimidation, will have 
a right of action against the person guilty of such unlawful 
intimidation, and it is quite immaterial that the acts or omissions 
to which the person intimidated has been thus compelled are quite 
lawful in themselves. Thus, for example, every person has a 
right at common law to refuse to enter into a contract with 
another person, but if some third person compel him by unlawful 
intimidation not to enter into the contract—an act or omission 
which taken by itself is perfectly legal—such third person may 
be liable in damages not only to the person intimidated, but also 
to the person with whom the person intimidated has been pre¬ 
vented from contracting if damage in each case is respectively 
proved. 

In order that the above consequences should ensue, it is essential 
that the intimidation should bo unlawful (/)—and a lawful act does 
not become unlawful merely because it is done maliciously (g )—at 
any rate where there is not a combination of persons, since, in 
the latter case, it is not quite clear whether the tort of conspiracy 
may not be committed, notwithstanding that the acts of so-called 
“ intimidation ” are iacts perfectly lawful in themselves. 

As to the nature of common law intimidation, a useful defini¬ 
tion thereof is to be found in Allen v. Flood ((1898) A. C. at 
P- !*;• ; 

In advising the House in that case, Hawkins, J., said ( ib . 

(?) South Woles Miners ’ Federation v. Glamorgan Coal Co. } supra. 

(/) It should bo noted, howovor, that even unlawful means, such as threat^ 
coercion, Ac., may be justified. Cf, infra, p. 238. 

(g) Allen v. Flood , (1898) A. C. 1. 
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at p. 17): “Any menacing action ( h) or language, the influence 
of which no man of ordinary firmness or strength of mind can 
reasonably be expected to resist, if used or employed with the 
intent to destroy the freedom of will in another and to compel him 
through fear of such menace to do that which it is not his will 
to jdo, and which done is calculated to cause injury to himself 
or to some other person , amounts to an attempt to intimidate or 
coerce; and if such attempt is successful, and the object attained 
under such influence is attained by coercion, the person wrong¬ 
fully injured by it, whether in his person, property or rights, may 
sue the coercer for reparation in damages.” 

Where the intimidation is unlawful, it is clear that the prin¬ 
ciple will be the same in the case of a combination of persons as 
it is in the case of an individual. But where there is no such un¬ 
lawful act, the question has to be considered whether the fact 
of the combination itself will constitute the necessary element in 
order to constitute the act a tort. 

What are the rules, therefore, to be applied where a combina¬ 
tion of persons compels some other person or persons by lawful 
means to exercise their legal rights in such a way as to cause 
damage to a third person? The most recent authority on this 
branch of the law is the decision of Sorrell v. Smith ((1925) 
A. C. 700), which must be regarded as a leading case. 

The judgment of the Lord Chancellor in that case is most 
instructive, and may be quoted as an authoritative exposition of 
the legal principles which are to be deduced from the Mogul 
Case ( i ), Allen v. Flood (k), and Quinn v. Leathern ( l ). The 
learned Lord Chancellor feaid ( ih . at pp. 712—714):— 

“ From the authorities ... I deduce two propositions of law, 
which may be stated as follows: — 

“ (1) A combination of two or more persons wilfully to injure 

( h ) Cf. for example, Tarleton v. McGauley (1793), 1 Peake, 270, where 
the master of a trading vessel prevented natives from trading with another 
vessel, lying near by, by firing a cannon at them and thus frightening them 
away. 

(0 (1892) A. C. 25. (*) (1898) A. C. 1. 

(0 (1901) A. C. 495. For the distinction between Allen v. Flood and 
Quinn v. Leathern , cf. (1901) A. O. at pp. 506, 508, 509. 



CONSPIRACY. 


233 


a man in his trade is unlawful, and, if it results in damage tolhim, 
is actionable. 

“ (2) If the real purpose of the combination is not to injure 
another, but to forward or defend the trade of those who enter 
into it, then no wrong is committed and no action will ‘lie, 
although damage to another ensues (m). 

4 4 The distinction between the two classes of case is sometimes 
expressed by saying that in cases of the former class there is not, 
while in cases of the latter class there is just cause or excuse for 
the action taken. . . . 

44 The first proposition is at least as old as Garrett v. Taylor 
((1620), Cro. Jac. 567) and appears in many later cases; and 
although it seemed for a moment to be obscured by some observa¬ 
tions made in the judgments in Allen v. Flood ((1898) A. C. 1), 
it was (I think) fully re-established in Quinn v. Leathern ((1901) 
A. C. 495), where Lord Halsbury said that if upon the facte 
there found (which fell within the above definition) the plaintiff 
could have no remedy against those who had thus injured him, 
it could hardly be said that our jurisprudence was that of a civi¬ 
lised community. The first proposition is further illustrated by 
the cases of Gregory v. Duke of Brunswick ((1843), 6 Man. & 
G. 205), Temperton v. Russell ((1893) 1 Q. B. 715), and Giblan 
v. National Amalgamated Labourers Union of Great Britain 
and Ireland ((1903) 2 K. B. 600). The second proposition 
was fully established in the Mogul Case (supra) and in Allen 
v. Flood (supra), and effect was given to it in Scottish Co-opera¬ 
tive Wholesale Society v. Glasgow Flcshers Trade Defence Asso¬ 
ciation (35 S. L. R. 645), Mackenzie v. Iron Trades Employers' 

(in') There would appear to bo two ways of stating 1 this .proposition. 
One may say either that a combination deliberately interfering with a man’s 
trade is illegal per so, but may bo justified, *as, *for example, where the 
purpose of the interference is to promote the trade interest of the combination, 
or, that a combination having such a purpose, is not illegal without “malice,” 
in the latter case the onus being not on the defendant to justify, but on the 
plaintiff to prove that the act wa9 “ malicious." The latter view is favoured 
by Lord Buckma9ter in Sorrell v. Smith , (1925) A. O. at p. 748. See* 
however, Quinn v. Leathern , (1901) A. C. at p. 534; Mackenzie v. Iron Trades 
Employers * Insurance Association , Ltd., (1910) S. C. at p. 80. 
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Insurance Association ((1910) S. C. 79), Ware and De Freville 
v. M. T. A. ((1921) 3 K. B. 40), and Reynolds v. Shipping 
Federation ((1924) 1 Ch. 28). Both propositions were stated by- 
Bowen, L. J., with characteristic lucidity in the Mogul Case ( n) 
(supra), and were summarised by Lord Parker in Att.-Gen. for 
Australia v. Adelaide Steamship Co. ((1913) A. C. 781, 793). 

“ In enumerating these authorities, I have not included cases 
where the defendants had procured a breach of contract, as these 
cases stand on a special footing. . . . Among these cases are 
Lumley v. Gye ((1853), 2 E. & B. 216), South Wales Miners' 
Federation v. Glamorgan Coal Co. ((1905) A. C. 239), Conway 
v. Wade ((1909} A. C. 506), and Larkin v. Long ((1915} A. C. 
814). 

“ To the text of the above general propositions, .1 would add 
the following footnotes: — 

“ (a) Although the first proposition is confined to a combina¬ 
tion of two or more, it does not necessarily follow that the existence 
of a combination is essential to the commission of the offence (o). 
There is some authority for the view that what is unlawful in two 
is not lawful in one, and that the circumstances that two or more 
persons combine to cause the injury, while it may be very relevant 
as evidence of the purpose and as an aggravation of the damage (p) T 
is not itself an essential element in the cause of action. (See the 
opinions expressed by Palles, C.B., in Kearney v. Lloyd (1890) y 
26 L. B. Ir. 268, 280; and by Homer, L.J., in the Giblan Case , 
(1903) 2 K. B. 600, 619; and see also Huttley v. Simmons r 

O) (1889), 23 Q. B. D. 598, 612. 

( o ) Cf. also Quinn v. Leathern, (1901) A. C. at p. 537; National Phono¬ 
graph Co. v. Edi*<m Bell Phonograph Co., (1908) 1 Ch. at p. 359; Mogul 
Case (1889), 23 Q. B. D. at p. 626; Gillen's Case, (1903) 2 K. B. at 
pp. 619, 623, which support the view that the element of combination or 
conspiracy is not the gist of the offence. 

(p) The fact of combination, the mode of combining, or the effect of 
concerted action, however, was and often does supply evidence of malice or of 
undue pressure or even intimidation, and the combination often produces 
damage, which is the gist of the action, and which the act of an individual 
could not produce. Of. per FitzGibbon, L.J., in Sweeney v. Coote , (1906) 
1 I. 11. 51, at p. 109. 
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(1898) 1 Q. B. 181.) But in the present case ( q ), where a com¬ 
bination clearly existed, this question does not arise; and 
accordingly I express no opinion upon it (r). 

“ (b) In some cases ‘ malice ’ is postulated as an element in the 
tort which I am considering. If the word means only that the 
act complained of is wilfully and knowingly done, or that it is 
done for the purpose of injuring another, then it is rightly used 
in this connection. But there is a tendency to interpret ‘ malice ’ 
as consisting of personal enmity or spite t or some other evil motive; 
and as such a motive is neither an essential element in the offence 
nor conclusive of the offence having been committed, it seems 
better to forego the use of the word. 

“ (c) The second proposition of course assumes the absence of 
means, which are in themselves unlawful, such as violence, or the 
threat of violence, or fraud. Your Lordships were asked to say 
that a threat to withdraw custom or supplies falls within this 
category, and of itself introduces an element of illegality; but 
although there are passages in the book which appear to support 
that contention, it did not appear to me that the contention was 
made good. If a trader may withdraw his custom without break¬ 
ing any law, he may with equal legality express his intention of 
withdrawing it unless his wishes are met subject always to the 
condition that the purpose of the threat is to forward his trade 
interests and not wilfully and ultroneously to injure another: see 
on this point, Hodges v. Webb ((1920) 2 Ch. 70 and White v. 
Riley ((1921) 1 Ch. 1), and the observations of Holmes, J., in 
the American case of Vegelhan v. Gunter ((1896), 167 Mass. 92), 
and this view appears to be in accordance with the observations of 
Bankes, L.J., in Ware and De Freville v. M. T. A . ((1921) 3 
K. B. at p. 60), where the learned Lord Justice said: ‘ There are 
many cases in which threats, intimidation, or coercion are lawful 
and justifiable, even when used by persons acting in 
combination/ ” 

( 7 ) /.<?., Sorrell v. Smith. 

(r) Lord Dunedin, however, took tlio view in Sorrell v. Smith that conspiracy 
is the gist of the offence. (Of. (1925) A. C. at p. 7*24.) 
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It will be observed, therefore, from the above dicta that motive 
or intent are material factors to be considered in determining! 
whether there is an actionable conspiracy. Thus Lord Dunedin 
again says in Sorrell v. Smith ((1925) A. C. at p. 726): “ It is 
just the motive or intention, the mens rea ( s ), that makes the 
difference between a combination which is innocent, even although 
it inflicts damage, e.g ., the Mogul Case ((1892) A. C. 25), or a 
combination which, as it was based on a mens rea , a desire to 
injure, becomes conspiracy, e.g., Quinn v. Leathern ((1901) A. C. 
533),” and Lord Dunedin expressed the view (/) that the essence 
of /Conspiracy on which a civil action is founded is a criminal 
conspiracy, though, unless actual damage results, no civil action 
will lie; but Lord Dunedin qualifies this proposition in the follow¬ 
ing manner:—‘ 4 To say, however, that a conspiracy to found the 
civil action must be a criminal, i.e an indictable conspiracy, is 
not tantamount to saying that in each and every case you might 
expect a jury, if the case were tried in a criminal court, to return 
a verdict of guilty. In many cases they might, and probably 
would, think that the civil remedy was sufficient.” ((1925) A. C. 

726 (h).) 

It may be said, how is one to reconcile the above propositions 
with Allen v. Flood ((1898) A. C. 1), which decided that an act 
which is otherwise legal does not become illegal by reason of the 
fact that it is done maliciously, i.e., from improper motives of 
which the law does not approve. Allen v. Flood is a rather 
unsatisfactory case, since the decision of the House of Lords 
appears to be based not on the actual facts, but on the findings of 
the jury, and it is important to note that according to those 
findings there was no element in that case of any oppressive com¬ 
bination. Thus Lord Maenaghtcn himself says ( ib. at p. 153) 
that the decision of that case can have no bearing on any case 
which involves the element of oppressive combination. (Cf. also 
Quinn v. Leathern , (1901) A. C. at pp. 514, 532, 533.) While 

O) Cf. also a summary of the law in Mackenzie's Case, (1910) S. C. 79, 82. 
See also an article by the author on “ Combinations in Defence of Trade 
Interests *' in 70 Sol. Jo. 191, 192, 215, 216. 

(0 (1925) A. C. at p. 725. 

(«) Cf. also Boots v. Grundy , 82 L. T. 769. 
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Allen v. Flood therefore decides that “ malice ” is irrelevant 
where the act in such circumstances is the act of a single indi¬ 
vidual, the judgments in Sorrell v. Smith of Viscount Cave and 
Lord Dunedin are to the effect, that where the act is done by a 
combination of persons, the act, although it may be a perfectly 
lawful act in itself, will become tortious if it is done knowingly 
and wilfully for the purpose of causing injury (x). 

Support for the above principle is to be found in Atkin, L.J.’ad¬ 
judgment in Ware and De Freville ((1921) 3 K. B. 40). The 
learned Lord Justice said {ib. at p. 90):—“It appears to me 
to be beyond dispute that the effect of the two decisions in Allen 
v. Flood {supra) and Quinn v. Leathern {supra) is this: that on 
the one hand a lawful act done by one does not become unlawful 
if. done with an intent to injure another, whereas an otherwise 
lawful act done by two or more in combination does become un¬ 
lawful if done by two or more in combination with intent to 
injure another (Cf. also Sorrell v. Smith , per Lord Dunedin, 
(1925) A. C. at p. 724.) 

It is true that the Lord Chancellor in Sorrell v. Smith {ib. at 
pp. 713, 714), expresses the view that the element of combina¬ 
tion is not essential, and that the same act, if unlawful when done 
by several persons in combination, may be unlawful as well when 
done by one, but this view is obiter , and, if accepted without any 
qualification, it certainly seems to clash with the decision of the 
House of Lords in Allen v. Flood , since “ malice” would thereby 
be introduced as a test to determine the quality of an otherwise 
lawful act when committed even by one person alone. 


Justification. 

In what cases, therefore, will the interference of another person- 
in his trado not be malicious, or to put it in another way, what 
will amount to a justification for such interference ( y )? And it 
would seem even the employment of unlawful means, such as 

(#) Questions as to such matters as personal enmity or spite or other similar 
evil motives are irrelevant to a consideration of " malice.” (Sorrell v. Smith , 
(1925) A. C. at p. 714.) 

(y) But cf. a9 to the onus of proof, supra, p. 15. 
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threats, intimidation or coercion, even when used by persona 
acting in combination, may be thus justified (z). Both the object 
and the means, as well, must therefore be justified. (Cf. par 
Oollins, M.R., in Read's Casey (1902) 2 K. B. at p. 737.) 

In the first place, it should carefully be observed, that even if 
the ^circumstances are such as to amount to a justification for inter¬ 
ference with another person in his trade, the moment illegal means 
are used, the protection that the individual or the combination 
would otherwise have enjoyed will be [lost ( Pratt's Case , per. 
McCardie, J., (1919) 1 K. B. at pp. 266—268; Read's Case, 
per Collins, M.R., (1902) 2 K. B. at p. 739), but it should be 
noted that means which are primd facie illegal might not be 
illegal in the circumstances. 

From a consideration of the authorities (cf. supra , p. 231 sq.), 
such as the Mogul Case ((1892) A. C. 25) and Sorrell v. Smith, 
it would appear that the desire to protect one’s own trade interests 
can be the only justification for so interfering with another 
person’s trade, and whether there may exist any other grounds 
of justification appears somewhat doubtful. It has been expressly 
held, however, that there is no justification where the object is to 
compel the plaintiff to pay a debt ( Giblau's Case , (1903, 2 K. B. 
600) or a fine. ( Conway v. Wade, (1909^ A. C. 506.) 

Even though the act procured is a breach of contract and illegal, 
and as such primd facie amounting to a tort, it would appear that 
justification, therefore, may successfully be pleaded in certain 
cases (a), but in such a case it will presumably be necessary to go 
much further in proving justification than would be the case where 
the act procured is in itself not unlawful per se. 

“ Justification ” is incapable of definition ( Conway v. Wade, 
(1909) A. C. at p. 511), and whether in any given case there is 
justification, must bo decided on the facts and circumstances of 
each case ( South Wales Miners' Federation v. Glamorgan Coal 

(s') Cf. Wjare and de Freville, (1921) 3 K. B. at p. 60; but contrast 
Mogul Case, 23 Q. B. D. at p. 614; (1392) A. C. at p. 37. 

( a ) South Wples Miners ' Federation v. Glamorgan Coal Co., (1906) A. C. 
239. 
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Co. (supra)); and this question will be largely a question of 
fact (6). 

In analysing or considering the circumstances, “ regard might 
be had to the nature of the contract broken; the position of the 
parties to the contract; the grounds for the breach; the means 
employed to procure the breach; the relation of the person pro¬ 
curing the breach to the person who breaks the contract; and 
also to the object of the person in procuring the breach.” ( Per 
Jtomer, L.J., in Glamorgan Coal Co. v. South Wales Miners 
Federation , (1903) 2 K. B. at p. 574; cf. also, Brimelow v. 
Cannon, (1924) 1 Ch. 311.) 

From Bead's Case ((1902) 2 Iv. B. 88), it would appear that the 
justification for interference with contractual rights must be an 
equal or superior (c) right in the person interfering, but acting 
bond fide or without malice, or in the best interests of oneself or 
others, or on a wrong understanding of one’s own rights, will not 
amount to a justification, (lb. at pp. 96, 97 (d).) Thus, in 
Smithies Case ((1909) 1 K. B. 310), where an agreement had 
been made between a union and a federation of employers for the 
reference of the disputes to arbitration and a dispute had arisen, 
it was held that a bond fide belief on the part of the union that 
the employers were intending to evade a settlement of the dispute 
in accordance with the agreement, or that even an actual intention 
on the part of the employers so to do would not be a sufficient 
justification for the union’s procuring a breach by workmen of 
their contracts with the employers. In South Wales Miners' 
Federation v. Glamorgan Coal Co., Ltd. ((1905) A. C. 239), 
where miners in breach of contract abstained from working on 
certain days under the direction of their federation, it was held 
by the House of Lords that the fact that the federation had acted 
honestly and w ithout any ill-will to the employers, in their own 
interests and in the belief that the employers would themselves 


(ft) See also the Mogul Case, 23 Q. B. D. at p. 618. 

(c) As, for example, some preceding and inconsistent contractual obliga¬ 
tion. (Cf. Smithies* Case , (1909) 1 K. B. at p. 337.) 

(d) Cf. also id. at p. 732 sq . (C. A.); Larkin v. Long, (1916) A. C. 
at p. 830. 
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benefit by their collieries being interrupted in their work, was not 
a sufficient justification (e). 

In Brimeloiv v. Casson ((1924) 1 Ch. 302), where breaches of 
contract were procured, with the object of compelling a theatrical 
manager to pay to chorus girls a living wage, so that they should 
not be driven to supplement their earnings by misconduct for 
the purpose of gain, it was held that this was a sufficient justifica¬ 
tion, so as to render the acts non-actionable. 

[Reference might also be made to the judgment of McCardie, J 
in Pratt v. B . M. A. ((1919) 1 K. B. at pp. 265—268), as to 
what amounts to “ just cause.”] 

Illegal Means. 

An act which is otherwise lawful may become unlawful if the 
means used for bringing about the act are illegal, though it would 
appear that even where the means employed are illegal no action 
will lie if there is sufficient justification. Whether the means used 
are to be regarded as being legal or illegal, in the same way as 
whether there is justification or not, will depend largely on the 
circumstances of each case, and, as in the case of justification, 
there cannot be any adequate definition of “ unlawful means / 9 
(.Pratt v. B. M. A., (1919) 1 K. B. at p. 260.) 

The following means have been held or considered to be 
illegal:— 

Personal violence (/) or threats of personal violence. ( Garrett 
v. Taylor (1620), Cro. Jac. 567 (g); Tarleton v. M'Gawley v 
1 Peake, N. P. 270.) 

Threats of vexatious litigation. ( Garrett v. Taylor , supra; 

Allen v. Flood , (1898) A. C. at p. 105.) 

Threats of coercive action to injure a person in his trade or 
profession. ( Pratt v. B. M . A. f (1919) 1 K. B. 244, atp. 261; 
Giblan's Case , (1903) 2 K. B. at pp. 619, 620.) 

( e ) For other cases on justification for procuring breach of contract, cf. 
Jjwmley v. Wagner, 1 De G. M. & G. 604; Temperton v. Russell, (1893> 
1 K. B. 715. 

(/) Including, presumably, violence to property and threats of such violence- 
(Allen v. Flood , (1896) A. G. at p. 128.) 

(g') Cf. also Keeble v. Richermgill, 11 East, 573, n., per Holt, C.J. 
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A threat to strike (h) (Read's Case, (1902) 2 K. B. 732; cf. 
also Quinn v. Leathern, (1901) A. C. at.p. 538; Giblan's Case, 
(1903) 2 K. B. at p. 623); but not a warning ( i) that there will 
be a strike (Allen v. Flood, (1898) A. C. 1 (cf. ib. at pp. ,98, 
129) (k); Santen v. Busnach, 29 T. L. R. 214); nor a simple 
notification of an intention to do lawful acts, whether on behalf 
of an individual or of individuals (Wolstenholme v. Arriss, (1920) 
2 Ch. 403). 

Whether any other kinds of threats will constitute “ illegal 
means/’ quaere. (Cf. Pratt v. B. M. A., (1919) 1 K. B. at 

pp. 260, 261.) 

Moral intimidation. (Mogul Case, per Fry, J., 23 Q.B.D. 
at p. 266.) 

Coercion (l) may exist though no threat is used or warning 
given (Valentine v. Hyde, (1919) 2 Ch. 129, at p. 144); but mere 
persuasion is not enough (Davies v. Thomas, (1920) 2 Ch. 189; 
Clarke v. Ferrie (1926), N. I. R. 1). 

Undue influence. (Mackenzie's Case, (1910) S. C. at p. 85.) 

Misrepresentation or fraud or deceit (m). (Mogul Case 
(1889), 23 Q. B. D. at p. 626; National Phonograph Co. v. 
Edison Bell , dc. Co., (1908) 1 Ch. 335 (cf. ib. at pp. 358, 359, 

(/?) In Jose v. Metallic Roofing Co., (1908) A. C. 514, in an action aUeging 
conspiracy by the defendants, and that in pursuance thereof the nnion whom 
the defendants represented caused the plaintiff’s men to strike, a direction to 
the jury, that if the resolutions of the union calling out the men were the 
cause of the strike, they constituted an actionable wrong, without regard to the 
motive and without regard to the conspiracy alleged, was held bad, and a 
new trial was ordered. 

(*) A “warning” must be distinguished from a “threat.” As to what 
constitutes a “ threat,” see also White v. Riley, (1921) 1 Ch. 1, at pp. 13, 
14; Hodges v. Webb , (1920) 2 Ch. at pp. 87 et seq.; Walsby v. Anley , 3 
E. & E. 516; Shelbourne v. Oliver, 13 L. T. 630; Skinner v. Kitch, L. R. 
2 Q. B. 393; GaskelVs Case, 28 T. L. R. 518. The question is one of fact. 
(Conway v. Wade, (1909) A. O. at p. 514.) 

(&) Contrast, however, Quinn v. Leathern , (1901) A. C. at pp. 535, 536, 

( l ) For a consideration of what is “ coercion,” see also Hodges v. Webb, 
(1920) 2 Oh. 70. 

(m) The misrepresentation must be wilful and intentional. ( Allen v. Flood, 
(1898) A. C. at pp. 142, 149, 175.) 

S. 


16 
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360, 361, 368, 369); Cotoper & Sons v. Macforlane , 16 Sc. L. R. 
379 at pp. 384, 390.) 

Obstruction or molestation. ( Mogul Case (1889), 23 Q. B. D. 
at pp. 615, 622; Lyons v. Wilkins, (1899) 1 Ch. 255.) 

Unlawful picketing. (Lyons v. Wilkins* (1896) 1 Ch. 811; 
(1899) 1 Ch. 255.) 


Black Lists . 

Reference may also be made to the cases in which the legality 
of the issue of “ stop lists ” and “ black lists ” and other circulars 
have been considered. 

In Veto v. Apperley ( n ) (35 Sol. Jo. 792), an appeal by 
posters to workmen to keep away from a certain employer pending 
the settlement of a strike was held not to be actionable, since the 
appeal was made with the object solely of furthering the object 
of a trade union and was not otherwise illegal, there being no 
evidence of threats or intimidation or of spite or ill-will; and on 
the same ground an appeal by the distribution and exhibition of 
bills to boycott a tradesman who was alleged to be a blackleg and 
a sweater was held not actionable. ( Haile v. Lillingstone, 35 
Sol. Jo. 792.) 

In Jenlcinson v. Nield (8 T. L. R. 540), it was held that the 
publication of a “ black list ” was not actionable in the absence of 
evidence that the defendants were actuated by any other motive 
than eelf-interest, and that they were desirous of injuring the 
plaintiff (o). 

So, again, in Ware and De Freville, Ltd. v. M. T. A. ((1921) 
3 K. B. 40), the publication of the plaintiffs’ name in a “ stop 
list ” was held not actionable, on the ground that it was done 
bond fide in the protection of the trade interests of the members 
of the defendant association, and it is submitted that the fact 
that a “ trap order ” is made use of or that a “ fine ” is demanded 
in lieu of putting a person’s pame on the “stop list” will not 

(») Contrast Springhead Spinning Co. v. Riley, L. R. 6 Eq. 55 1, the act 
there being done in pursuance of a criminal conspiracy. 

(o) Cf. also Bulcock f a Case, 19 T. L. R. 27. 
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per se have the effect of making the act in question actionable 
{Auto-Mart {London), Ltd. v. Chilton , 43 T. L. R. 463), 
although demanding a line in such circumstances will constitute 
a criminal offence. ( R . v. Denyer, (1926) 2 K. B. 258 (p).) 

Where, on the other hand, a black list was published not bona 
fide for the purpose of protecting the interests of the association, 
but maliciously and vindictively to compel employers to dismiss 
their employees in breach of contract, the effect whereof was to 
injure the employers and their workmen (but not to injure the 
workmen financially), this was held actionable in Trollope v. 
London Building Trades' Federation (12 T. L. R. 373 (q)). 

Where an insurance company was in the habit of issuing from 
time to time to employers lists of workmen whom they “ insisted ” 
were not to be employed by employers insuring with them, it was 
held that no action would lie, at the instance of a workman whose 
name was on a list, against the insurance company. {Mackenzie 
v. Iron Trades Employers' Insurance Association , Ltd., (1910) 
S. C. 79.) 

In view, however, of what Lord Lindley said in Quinn v. 
Leathern ((1901) A. C. at p. 538), it may be urged,that in the 
generality of cases the issue of a black list ” w ill amount to 
“ illegal means ” so as to render the act, however lawful it might 
otherwise be, unlawful. (Cf. Pratt's Case, (1919) 1 K. B. at 
pp. 266—268; Read's Case , (1902) 2 K. B. at p. 739.) Thus, 
Lord Lindley said in Quinn v. Leathern: “Black lists are real 
instruments of coercion, as every man whose name is on one soon 
•discovers to his cost. A combination not to w r ork is one thing 
and is lawful. A combination to prevent others from working by 
annoying them if they do is a very different thing and is primd 
facie unlawful.” 

At any rate, the publication of “ black lists ” will be actionable 
if done without justification for the purpose and with the effect of 
injuring a person in his business by holding him up to unpopu¬ 
larity or disfavour with or by intimidating those who w r ould other¬ 
wise have dealt with him. (Z6. at p. 500.) 


( 7 ) Cf. also M'Ker nan's Case, 1 R. at p. 469. 


16(2) 


(p) Cf. infra, p. 244. 
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If any such poster, circular or list contains any false statement, 
a libel will probably be committed, in respect of which damages 
in an injunction may be claimed. (Cf., e.g ., Pink's Case, 8 
T. L. E. 216, 711; Mackenzie's Case , (1910) S. C. 79.) 

Where, as an alternative to the putting on a “ stop list ” ora 
“ black list,” payment of a fine is demanded by letter, the criminal 
offence of uttering a writing demanding money with menaces and 
without reasonable and probable cause contrary to sect. 29 of the 
Larceny Act, 1916, will be committed. (E. v. Denyer , (1926) 
2 K, B 258 (r).) 

[As to illegal means, generally, cf. also per McCardie, J., in 
Pratt v. B. M. A ., (1919) 1 Ch. at pp. 260—264, where most of 
the authorities are collected.] 

Malice . 

The better view would appear to be that the element of malice 
in the sense of spite or ill-will or other improper motive is not a 
material constituent of the tort of conspiracy. 

The authorities are quite clear that an act which is lawful will 
not be made unlawful merely by reason of the existence of malice, 
at any rate where the act is done by a single individual (cf. Allen 
v. Flood, (1898) A. C. 1; Bradford v. Pickles, (1895) A. C. 
587), and there seems no good reason why one should hold that 
an act which is lawful if done by a combination of persons, will 
become unlawful if done “ maliciously ” by such combination. 
Any doubts on this point would appear to have been finally set 
at rest by the judgment of the Lord Chancellor in Sorrell v. 
Smith (quoted supra, p. 235), the view taken by the Lord Chan¬ 
cellor being that “malice” in the sense of spite or ill-will is 
neither an essential element in nor conclusive of the commission 
of the tort of conspiracy ($). 

If 4 4 malice ” is used in the sense that the act is done knowingly 
and wilfully, or that it is done with the intent of injuring another 

(r) For a consideration of this case, see an article by the author in 91 J. P. 
53; ib. at p. 55. 

(*) Of. also Allen v. Flood, (1898) A. C. at pp. 92, 95, 96, 152; Pratt 
v. B. M. A ., (1919) 1 K. J3. at pp. 275 et snq. 
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person, then, indeed, it may be rightly regarded as an element 
in the cause of action. (See Sorrell v. Smith, per the Lord Chan¬ 
cellor, supra, p. 235; Allen v. Flood, (1898) A. C. at pp. 108, 
124, 153, 154; Quinn v. Leathern, (1901) A. C. at p. 510; South 
Wales Miners' Federation v. Glamorgan Coal Co ., (1905) A. C. 
at pp. 246, 250; National Phonograph Co . v. Edison Bell, 
(1908) 1 Ch. 335.) 

Whether such an intent to injure will make unlawful an act 
otherwise lawful where the act is that of a single individual and 
not <of a combination, queere . It is submitted, however, that the 
act will not be rendered unlawful in such a case. (Cf. Lurrdey v. 
Gye, 2 E. & B. at p. 231; Mogul Case , 23 Q. B. D. at p. 614; 
Allen v. Flood, (1898) A. C. at p. 95.) 

Sect. 2.— The Trade Disputes Act, 1906(f). 

So far I have dealt with the ordinary law of conspiracy, and 
it now becomes material to enquire into the manner in which 
the general law has been affected by the Trade Disputes Act, 
1906, the main object of which was to put trade unions in a 
peculiar and preferential position, and to treat trade disputes 
differently from all other disputes (w). 

It should be noted, however, that this Act does not apply at 
all to strikes or lock-outs which are illegal under sect. 1 of the 
Trade Disputes Act, 1927 ( x ). (Cf. sect. 1 (4) of Trade Dis¬ 
putes Act, 1927.) 

Sects. 1 and 3 of that Act are the material sections of that Act 
which must be considered in connection with the law of con¬ 
spiracy as an actionable tort. While sect. 1 deals with combina¬ 
tions, sect. 3 alters the established common law liability of 
individuals, apart from conspiracy, but both these provisions do 
not affect the law generally, but only where there is a trade dispute 

(2) It was held in Smithied Case, (1909) 1 fv. B. 310, that this Act was 
not retrospective. 

(m) It should be hardly necessary t-o add that the Trade Disputes Act is a 
legitimate defence, which not only can, but ought to be, pleaded if the ocoasion 
.so warrants. (Cf. JDallimore v. Williams , 30 T. L. R. at p. 433.) 

(#) Cf. supra , pp. 46 et seq . 
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either in contemplation or existence (; y ). While, therefore, the 
law of conspiracy is repealed where ther!e is a trade dispute, it is 
left intact in every other case (z ). 

Sect. 1 provides that “an act done in pursuance of an agreement 
or combination by two or more persons shall, if done in contem¬ 
plation or furtherance of a trade dispute, not be actionable unless 
the |act, if done without any such agreement or combination, 
would be actionable.” 

This section, which is aimed at assimilating the civil and the 
criminal (a) law of conspiracy in respect of the particular kind of 
conspiracy mentioned in the section, i.e., conspiracies in contem¬ 
plation or furtherance of a trade dispute, applies to all persons, 
whether members of a trade union or not, and to combinations 
between such persons. (Tocher's Case , (1913) A. C. at p. 123.) 

What is a Trade Dispute. 

A “trade dispute” is defined both for the purposes of the 
Trade Disputes Act, 1906, and also the Conspiracy and Protec¬ 
tion of Property Act, 1875, by sect. 5 (3) of the Trade Disputes 
Act, 1906, and is as follows, viz.: “Any dispute between em¬ 
ployers and workmen, or between workmen and workmen (b)> 
which is connected with the employment or non-employment, or 
the terms of the employment, or with the conditions of labour, 
of any person”; and the expression “workmen” is defined in 
sect. 5 (3) as meaning “ all persons employed in trade or industry, 
whether or not in the employment of the employer with whom a 
trade dispute arises” (c). 

(y) Conway v. Wade , (1908) 2 K. B. at p. 849. 

00 lb. 

(a) Cf. sect. 3 of Conspiracy and Protection of Property Act, 1875, and 
infra , pp. 261 et seq . 

(5) These concluding words are aimed to meet the opinion expressed in Quinn 
v. Leathern , (1901) A. C. 445, that a trade dispute must be restricted to 
disputes between an employer and his own workmen. (Of. also Lyons v. 
Wilkins , (1896) 1 Clh. at p. 834.) 

( 0 ) Contrast sect. 3 of the Conspiracy, &c. Act, 1875. For the reason of 
the addition, of. White v. Riley, (1921) 1 Oh. at p. 18. 
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Since the general law of conspiracy will only be affected where 
there is (1) a trade dispute , and (2) the act has been done in 
contemplation or furtherance (d) of a trade dispute, the meaning 
of these expressions must carefully be considered in the light of 
the decided cases. Whether or not there is a trade dispute, and 
whether or not the acts in question are in contemplation or further¬ 
ance of a trade dispute appear to be questions of fact (e). 

There must be a real dispute. A mere personal quarrelling, or 
a grumbling, or an agitation will not suffice. There must be 
something fairly definite and of real substance. ( Conway v. 
Wade, (1909) A. C. at pp. 509, 510.) But a mere difference 
which is not a dispute may eventually develop into one, but until 
it reaches that stage it is not a dispute. ( lb . at p. 521.) 

In Conicay v. Wade ((1909) A. 0. 506), the plaintiff was fined 
by his union for a breach of its rules, but did not pay the fine. 
Seven years later he joined another branch of the union, and was 
in employment with other union men. The defendant, who was 
the district delegate of the union, at the instigation of some of 
the plaintiff’s fellow workmen who were aware of the non-payment 
of the line, and also of the treasurer of the branch which imposed 
the line, informed the foreman of the plaintiff’s employer, hut 
without the authority of the union's executive (/), that if the 
plaintiff were not stopped there would be trouble with their men, 
and thus procured the plaintiff’s dismissal. It was held that 
there was evidence to support the finding of the jury that there 
was no trade dispute existing or contemplated by the men. 

As has already been indicated, no immunity can or will be 
granted by the Trade Disputes Act, 1906, unless a trade dispute 
does in fact exist, and where there is a general strike similar to 
the one that occurred in May, 1926, any person taking part 
therein, other than those in whose industry there is in fact a 
trade dispute (as there was in the mining industry at the time 
of the general strike of May, 1926), cannot claim the protection 

(d) The onus of proof will lie on the defendant who is seeking the immunity 
afforded. (Larkin v. Long, (1915) A. O. at p. 836.) 

( 0 ) White v. Riley . (1921) 1 Oh. at pp. 18, 27; Conivay v. Wade, (1969) 
A. O. at p. 522; Larkin v. Long, (1915) A. O. 814. 

(/) Cl. (1909) A. 0. at p. 517. 
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of the Trade Disputes Act, 1906. This point was clearly decided 
by Astbury, J., in National Sailors and Firemens ’ Union of Great 
Britain and Ireland v. Reed ((1926) 1 Ch. 536, ib. at p. 540), 
although it was not perhaps absolutely essential to the decision. 

In order that a dispute may be a trade dispute at all, a work* 
man must be a party to it on each side, or a workman on one 
side and an employer on the other (Conway v. Wade , (1909) 
A. C. at p. 517); but the Act has no application to disputes 
between employers and employers; and where the dispute is in 
reality a dispute between employer and employer, the fact that 
assistance is given to either side by an union of employees will 
not necessarily change the character of the dispute (Larkin v. 
Long , (1915) A. C. at pp. 828, 829, 833, 838 ( g ), though in 
certain circumstances the dispute might thus become a “ trade 
dispute.” (Ib. at p. 833, per Lord Parker; at p. 845, per Lord 
Par moor.) 

As Lord Sumner put it, in Larkin v. Long (ib. at p. 838): 
“If B. and C. quarrel about the interests of A., that is not A.’s 
quarrel; still less is it A.’s quarrel when neither A. nor B. has any 
wish to dispute at all, and the whole object of the dispute which 
C. forces upon B. is to bring about the coercion of D., a state 
of things from which it is supposed that benefit may ultimately 
reach the passive and placable A.” 

A “ trade dispute,” however, is not confined to a dispute 
between an employer and his workmen or between the workmen 
themselves. (Dattimore v. Williams, 29 T. L. R. 67, where the 
dispute was between the union representing the men as a whole 
and the employer.) 

There cannot be a dispute, however, between any individual 
body on the one hand and the Government or the nation on the 
other. (Reed's Case , (1926) 1 Ch. at p. 540.) 

(y) Of. also Quinn v. Leathern, (1901) A. O. 495, 511. In Larkin v. Long , 
a dispute was existing between /the plaintiff, who was a stevedore, and the 
Stevedores' Association, a union of employers, and this union brought in the 
officials of the dock labourers' union to assist them, the jury finding as a fact 
that there was no dispute between the plaintiff and the dock labourers, but only 
between him and the Stevedores' Association. 
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In order to claim the protection of, at any rate, sect. 3 of the 
Act of 1906, the act must be done solely , (h) in contemplation or 
furtherance of a trade dispute, and if they are also done in 
furtherance of a dispute which is not a “ trade dispute,” they will 
not be pro tanto at any rate protected. ( Larkin v. Long , ib. at 
pp. 837, 844 (i).) On the other hand, where the act is in 
contemplation or furtherance of a trade dispute, the motive with 
which it may be done ( e.g ., spite) is apparently irrelevant. 
(.Dallimore v. Williams , 29 T. L. R. at p. 68; 30 T:. L. R. at 
p. 433.) 

A dispute between workmen and workmen concerning which 
trade union workmen shall belong to is connected with the employ¬ 
ment or non-employment of a particular workman, and is a “ trade 
dispute.” {White v. Riley y (1921) 1 Ch. 1; GaskelVs Case , 28 
T. L. It. 518 (fc).) 

So, again, if union and non-union men are working in the same 
employment, and the union men refuse to work unless the non¬ 
union men join their union, this would be a trade dispute. 

( White v. Riley , (1921) 1 Ch. at p. 20 (Z).) The dispute in 
such a case was considered by Astbury, J., in Valentine v. 
Hyde (m) ((1919) 2 Ch. 129), to be a dispute as to whether or not 
the workmen in question should join a particular union. This, 
however, is only one incident in the real dispute, which is whether 
non-union men should be employed by the employers, which, in 
other words, is a dispute as to terms on which the men in question 
should continue in their employment. ( Per Warrington, L.J., in 

( h ) Qu. whether this applies to sect. 1. Note the word “ only ” in sect. 3, 
which, however, does not appear in sect. 1. 

t») Cf. also M’Cmker v. Smith, (1918) 2 I. li. 432, a case under sect. 2 
■of the Act. 

(&) Cf. also Royal London Mutual Insurance Society , Ltd. v. Williamson, 
37 T. L. li. 742. 

( l ) Disapproving Valentine v. Hyde , (1919) 2 Ch. 129, and following Hodges 
v. Webb, (1920) 2 Clh. 71. 

(w) In Valentine v. Hyde, the plaintiff belonged to another union, and the 
dispute arose out of his refusing to join the defendant’s union. The decision 
in this ease that there was no trade dispute must now be regarded as unsound. 
(Cf. White v. Riley , supra .) 
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White v. Riley , (1921) 1 Ch. at p. 27; cf. also Hodges v. Webb y 
(1920) 2 Ch. at p. 85 (n).) 

Where there was an arrangement between recognised trade 
unions and an association of employers, that non-unionists should 
not be employed in the mines of a district, and at one of these 
mines officials of one of the unions, in pursuance of the settled 
policy of their union, advised and instructed a workman charged 
with giving out safety lamps not to let miners who were members 
of an unregistered union to have their lamps, and obtained from 
some of these miners the lamps issued to them, it was held that 
inasmuch as such action was taken for the purpose of preserving 
peace in the mine, by preventing non-unionists from working 
there, it was done in contemplation or furtherance of a trade 
dispute. ( Fowler v. Kibble , (1922) 1 Ch. 140, 487.) 

In Dallimore v. Williams (30 T. L. li. 432 (o);, the plaintiff 
was a bandmaster, and had arranged to give a concert, for which 
occasion he had engaged several performers at varying rates of 
wages. The majority of these performers belonged to the Amal¬ 
gamated Musicians’ Union. The union induced some of the 
performers to refuse to perform at the agreed rates, by Winter alia ) 
threats to the performers that if they took part in the perform¬ 
ance they would be expelled from or otherwise penalised by the 
union. The plaintiff was thereby forced to promise the per¬ 
formers the required increase in order to fulfil his contract. It 
was held by the Court of Appeal that there was a trade dispute,, 
and that the act of the defendants had been done in furtherance 
or contemplation of a trade dispute. 

In considering whether there is or is not a “ trade dispute,” the 
provisions of sect. 1 of the Trade Disputes Act, 1927, must be 
borne in mind, since according to sub-sect. (4) of sect. 1 of that 
Act, an act done in contemplation or in furtherance of a strike or 
lock-out, which is illegal under sect. 1 (p), is not to be deemed 

(*») Contrast Quinn v. Leathern , (1901) A. C. 495, 510, which, it is sub- 
mitted, would be decided differently. 

(o) Of. also 28 T. L. R. 67. 

(p) As to what is an illegal strike or lock-out under that section, see 

supra, pp. 42 et seq, , 
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for the purposes of any enactment to be done in contemplation or 
furtherance of a trade dispute. 

In Contemplation or Furtherance of a Trade Dispute . 

The act, it should carefully be observed, must also satisfy the 
second condition set out above, viz., it must be done in contempla¬ 
tion or furtherance of a trade dispute. 

The fact that a trade dispute is in existence at the time ljwill 
not be necessarily conclusive, since the acts might in reality be 
dictated by other motives, e.g., personal or political motives (g), 
in which event, the protection of the statute would be lost. 

An invaluable commentary on the meaning of the expression 
“in contemplation or furtherance of a trade dispute” is to be 
found in the judgment of the Law Lords in Conway v. Wade 
((1909) A. C. 306). 

Thus Lord Loreburn, L.C., said ( ib . at p. 512):—“[These 
words] mean either that a dispute is imminent, and the act >is 
done in expectation of and with a view to it, or that the dispute 
is already existing and the act is done in support of one side to 
it. In either case, the act must be genuinely done as described, 
and the dispute must be a real thing imminent or existing. . . . 
The section cannot fairly be confined to an act done by a party 
to the dispute (r). ... A dispute may have arisen, for example, 
in a single colliery, of whicl^ the subject is so important to the 
whole industry that either employers or workmen may think a 
general lock-out or a strike is necessary to gain their point. Few 
arc parties to, but all are interested in, the dispute. If, however, 
some meddler sought to use the trade dispute as a cloak beneath 
which to interfere with impunity in other people’s work and 
business, a jury would be entirely justified in saying that what 
he did was done in contemplation or in furtherance, not of the 
trade dispute, but of his own designs, sectorian, political, or 
purely mischievous, as the case may be. These words do in some 

0/) Of. M'Cusker v. Smith, (1918) 2 Ir. 432; Conway v. Wado, (1909) 
A. 0. at p. 512. 

(r) Sec, however, Lyons v. Wilkins , (1896) 1 Ch. at p. 834. 
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sense import motive, and in the case I have put, a quite different 
motive would be present. If the jury so found the meddlers could 
not be protected by sect. 3 of the Act of 1906.” 

Again, Lord Loreburn says ( ib . at p. 517): 44 It is help, assist¬ 
ance or encouragement to a [trade] dispute that the Legislature 
had in view when it used the words ‘in furtherance.’ Must.it 
not, where it uses in juxtaposition with these words the words ‘ in 
contemplation,’ be held to have had in view a dispute which must, 
at the time the act it designed to protect was done, have been at all 
events <4 thought of ’ by some person ivho should be a party to 
it ( [s ) when it arose, if it was to be a trade dispute within the Act? 
Otherwise, an intruder . . . would be shielded from liability 
simply because of his own mental outlook, however peculiar that 
outlook might be and however unknown to or unshared in by 
others. ... I think the Legislature must be held, where it uses 
the words ‘ in contemplation of,’ to have meant them to apply to 
aid, .assistance, help or encouragement given to the same persons, 
where those persons were arranging for, designing or meditating 
a dispute which by their participation in it would become a 4 trade 
dispute.’ It is impossible to suppose . . . that the Legislature 
ever intended that where perfect peace prevailed .. . . and an 
intruder, a mere mischief-maker . . . interfered and . . . 
stirred up strife and disputes which neither employer nor workmen 
theretofore thought of, he .should be made irresponsible because 
of the very mischief he intended and hoped to stir up (£).” 

Again, Lord Shaw said ( ib. at p. 522): “To contemplate a 
trade dispute is to have before the mind some objective, event or 
situation with those elements of fact or probability to which I have 
adverted, but does not mean a contemplation, meditation or resolve 
in regard to something as yet wholly within the mind and of a 
subjective character. ., . . With regard to the term ‘further¬ 
ance ’ of a trade dispute, I think that must apply to a trade dis¬ 
pute in existence, and that the act done must bo in the course of 

(0 But it is not essential that the person must be a party thereto. (Of. per 
Lord Loreburn, ib. at p. 512.) 

(0 Of. also per Lord Lindley in Quinn v. Leathern, (1901) A. C. at 
pp. 541, 542. 
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it and for the purpose of promoting the interests of either party or 
both parties to it. ... To carry [the terms ‘ in contemplation ’ 
or ‘ furtherance ’ of a trade dispute] beyond the region of a trade 
dispute, either actual, impending or probable, and into the region 
of private animosity, which may, if thwarted, take the shape of 
bringing a trade dispute into being, is not a sound construction 
of the section.” 

Mere contemplation or fear that a dispute is likely to arise 
is not sufficient, cf. per Lord Dundas in Milligan v. Ayr Harbour 
Trustees ((1915) S. C. at p. 951). 

In Milligan v. Ayr Harbour Trustees ((1915) S. C. 937), a 
ship belonging to a Belfast firm arrived at Ayr Harbour for the 
purpose of loading a cargo, but was detained there owing to the 
refusal of the harbour employees to work the ship on the ground 
of the existence of a strike of the shipowners’ workmen at Belfast. 
The shipowners offered to supply their own labour to load the 6hip, 
hut the harbour trustees refused on the ground that they would 
not permit outsiders to work their cranes. Moreover, the local 
secretary of the trade union to which the harbour employees 
belonged threatened a general strike in the harbour if outside 
labour was imported. In an action against the harbour trustees, 
the latter, inter alia , pleaded that their acts had been done in 
contemplation or furtherance of a trade dispute. The Court held 
that the act was not done in contemplation or furtherance of a 
trade dispute, although Lord Salvesen and Lord Guthrie appear 
to have held that sect. 3 did not apply for other reasons. 

In his judgment (i&. atpp. 950, 951) Lord Dundas pointed out 
that, even assuming that there was a trade dispute between the 
plaintiffs and their employees at Belfast, the acts of the defen¬ 
dants could not be regarded as having been done in contemplation 
or furtherance of that dispute; nor could there be said to have 
been a dispute between the defendants and their own harbour 
employees in connection with the loading of the particular vessel , 
since in that event the defendants, instead of refusing, would have 
admitted outside labour; nor, again, was there a dispute between 
the defendants and the whole of their employees at Ayr as regards 
the employment of outside labourers, since at the time of the 
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refusal there was no evidence that the men at Ayr did not con¬ 
template a strike and no such strike existed. 

Who are Workmen. 

“ Workmen ” are defined by sect. 5 (3) of the Trade Disputes 
Act, 1906, as meaning “ all persons employed in trade,or industry , 
whether or not in the employment of the employer with Avhom a 
trade dispute arises ”; but theru is no definition of what is a “ trade 
or .industry.” It is, therefore, essential, in order to determine 
whether there is a trade dispute, to determine, inter alia , who 
may be employers or workmen. 

In Brimelow v. Casson ((1926) 1 Oh. 302), Russell, J., was 
of opinion—though the decision of this point was not essential— 
that the business of presenting histrionic performances to the 
public for profit was a “ trade or industry ” in which actors are 
employed within the meaning of the Trade Disputes Act, 1906. 
In that case there was a dispute between the Actors’ Association 
and the plaintiff, who was a theatrical manager, on the question 
of the amount of the minimum wage to be given to chorus girls, 
and the matter was taken up by the Joint Protection Committee, 
consisting of unions of employers and unions of servants. 
Russell, J., further held that the fact that employers, the Asso¬ 
ciation of Touring Managers, were represented on the Joint Pro¬ 
tection Committee, together with employees , neither altered the 
nature of the dispute nor the parties to it. As Russell, J., pointed 
out (ib. at p. 314), “ the dispute was essentially a dispute which 
concerned the general body of actors represented by the Actors’ 
Association ,on the one hand and an employer of actors on the 
other.” 

In Dallimore v. Williams (30 T. L. R. 432), although the 
point was not taken, musicians were assumed without question to 
be “ persons employed in trade or industry,” and this appears to 
be entirely in accordance with Brimelow v. Casson (supra). 

According to sect. 1, therefore, the element of combination 
will not have the effect of rendering actionable an act done in 
-contemplation or furtherance of a trade dispute, unless it can be 
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shown that the act would have been actionable even if it was done 
without any such element of combination. • Assuming, however, 
that the act, if done by a single individual, would have been 
actionable at common law, one must not overlook in cases where 
the act has been done “ in contemplation or furtherance of a trade 
dispute ” the limiting provisions of sect. 3. 

Sect. 3 of the Trade Disputes Act, 1906, provides that “ an 
act done by a person in contemplation or furtherance of a trade 
dispute is not actionable on the ground only that it induces some 
other person to break a contract of employment or that it is an 
interference with the trade, business or employment of some other 
person, or with the right of some other person to dispose of his 
capital or his labour as he will.” 

While sect. 1 of the Act deals with the acts of combinations, 
sect. 3 is directed to the acts of individuals, apart from combina¬ 
tion. Sect. 3 applies to all individuals and is intended to encroach 
upon the law as laid down in Quinn v. Leathern ((1901) A. C. 
493) and the cases which preceded it, but like the earlier provi¬ 
sions, it applies to all persons whether members of a trade union 
or not ( u ). As in sects. 1 and 2, so in sect. 3, one of the neces¬ 
sary conditions in order to secure immunity is that the act must 
have been done “ in contemplation or furtherance of a trade 
dispute,” an expression which has been fully considered above. 
(Supra, pp. 246 et seq.) 

This is the first essential. But in order to satisfy the provisions 
of sect. 3 it is necessary to go further, and to show that the act 
amounts only to— 

(a) The inducing of some other person to break a contract of 

employment (x); and/or 

(b) The interference with the— 

(i) trade; and/or , 

(ii) business; and/or 

(iii) employment; and/or 

(iv) right of disposal of capital or labour of some other 

person. 

00 Vacker*8 Case, (1913) A. O. at p. 124. ^ 

(a?) As to what may amount to inducing a person to break a contract of 
employment, cf. Rose Street Foundry v. Lewis , (1917) S. C. 341. 
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Great importance is to be attached to the word “only’’ in 
sect. 3, a word, however, which is not to be found in sect. 1 of 
the Act. The protection which is afforded by sect. 3 cannot,, 
therefore, be claimed if there are threats, or violence, or other 
illegal means employed. (Cf. per Lord Loreburn in Conway v. 
Wade, (1909) A. C. at p. 511 (</).) 

As Russell, J., put it in Brimelow v. Casson ((1924) 1 Ch. at 
p. 314): “The protection of the section [3] only extends to the 
grounds of actionability there specified. If the act is actionable 
on other grounds it is still actionable on those grounds.” Thus, 
for example, the section cannot be pleaded as a defence to pro¬ 
curing a breach of contract which is not a contract of employment. 

In Valentine v. Hyde ((1919) 2 Ch. 129), it was expressly held 
that the immunity conferred by sect. 3 could not be claimed where 
the acts in question were coupled with coercion of the employer. 

Where the act in question, although in effect amounting to any 
of the matters mentioned in sect. 3 ( e.g ., interference with trade, 
inducing a breach of contract of employment), is at the same 
time a breach of a statutory obligation ( 0 ), and an action is 
brought which is founded on the breach of the statutory obliga¬ 
tion, it would appear that sect. 3 cannot be relied on as a defence. 
(Cf. per Lord Salvesen in Milligan v. Ayr Harbour Trustees , 
(1915) S. C. at p. 953.) 

In Royal London Mutual Insurance Society , Ltd. v. William¬ 
son (37 T. L. R. 742), it was held that inducing employees to 
misapply monies collected by them in the course of their employ¬ 
ment for their employers, and not to hand such monies over to 
their employers, was not inducing persons “to break a contract 
of employment” within sect. 3 of the Trade Disputes Act, 1906, 
since the employees were not asked to refuse to continue in the 
employment of their employers, and had not in fact so refused. 

The effect of sect. 3 of the Trade Disputes Act, 1906, on sect. 7 
of the Conspiracy and Protection of Property Act, 1875, is some¬ 
what peculiar. Sect. 7 of the. Act of 1875 in no way prohibits 

(y) Of. also Larkin v. Long, (1915) A. C. at p. 844; White v. Riley, 
(1921) 1 Ch. 1. 

(z) C!f., for example, the Harbours, Docks and Piers Clauses Act, 1847; 
ss. 22, 33; Milligan v. Ayr Harbour Trustees, (1915) S. O. 937. 
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acts which cannot be made the subject of civil proceedings by 
a person whose rights are thereby interfered with, so that conduct 
in respect of which no civil action can be brought by reason of 
sect. 3 of the Trade Disputes Act, 1906, cannot be made the 
subject of civil proceedings on the ground that they would have 
constituted a criminal offence under sect. 7 of the Conspiracy 
Act, 1875. ( Fowler v. Kibble, (1922) 1 Ch. 140, 487 (a).) 

Even though the Trade Disputes Act, 1906, has been raised as 
a defence, the Court, it appears, will notwithstanding grant an 
interlocutory injunction if a prima facie case is made out that 
the acts in question are actionable, apart from any protection 
conferred by that Act. (Cf., for example, Noakes v. Gent , 
“Times,” 22nd March, 1927.) 

Sect . 3.— Criminal Conspiracy. 

There is no essential distinction between criminal conspiracy 
and civil conspiracy; the elements in each case are the same, 
though in order to found an action for conspiracy damage must 
bo proved. (Cf. per Lord Brampton in Quinn v. Leathern „ 
(1901) A. C. at p. 528; cf. also supra, at p. 236.) 

In Mulcahy v. Her/. ((1868), L. B. 3 H. L. at p. 317), 
Willes, J., defined a criminal conspiracy as follows:—“A con¬ 
spiracy consists not merely in the intention of two or more, but in 
the agreement of two or more to do an unlawful act, or to do a 
lawful act by unlawful means.” In its criminal aspects, therefore, 
it is the conspiracy itself which is the essence of the offence. 
But this is not so with civil conspiracy, which requires proof of 
damage. Thus Lord Brampton said in Quinn v. Leathern (supra, 
ib. at p. 529):—“ The essential elements, whether of a criminal 
or of an actionable conspiracy, are . . . the same, though to 
sustain an action special damage must be proved. 


(«) Cf. also Ward Lock <v. 'Operative Printers* Assistants Societv, 22 
T. L. R. 327, 329. Qu. whether the civil right or remedy given by sect. 13 
of the Coal Minc3 Regulation Act, 1837, has not been overruled by the Trade 
Disputes Act, 1906. (Fowler v. Kibble, ib. at p. 151.) 

S. 


17 
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To examine all the cases dealing with the question of criminal 
conspiracy, arising out of the relationship of employer and work¬ 
man, would be beyond the scope of this work; many of these 
decisions are very old, and are now obsolete, and many of them 
were decisions under particular statutes, now repealed, aimed at 
preventing particular kinds of combinations (b ). 

The law of criminal conspiracy appears to have originated 
(circa 1305) with the Ordinance of Conspirators, 33 Edw. I., and 
up to the seventeenth century, notwithstanding that various 
statutes were passed in the meantime, aimed, inter alia , at com¬ 
binations by employers and combinations by workmen, no criminal 
proceedings for conspiracy appear to have been taken except lor 
breaches of the above Ordinance. 

The seventeenth century, however, saw’ the beginning of the 
development of criminal conspiracy, when it was decided in the 
Poulterers Case ((1611), 9 Co. 55 (b)), that the agreement itself 
might constitute the crime. 

With regard to combinations relating to trade or labour, the 
opinion appears at one time to have been prevalent that all agree¬ 
ments in restraint of trade would amount to criminal combina¬ 
tions, but this view of the law’ can no longer be regarded as 
accurate. 

Until the Combination Law s Repeal Act of 1824 was passed 
there were a variety of statutes in force, prohibiting certain classes 
of trade combinations, and from the fact that there were such 
statutes in existence, it seems arguable that combinations in 
restraint of trade, e.g., to lower wages, or to raise price, were n<ot 
per se illegal, though such combinations would of course assume 
an illegal character, if illegal means were used at all. 

Till the beginning of the nineteenth century, there does not 
appear to be any authority that there was any rule of common 
law that combinations for controlling masters or workmen were 
criminal except wdiere the combination was for some purpose 
punishable by statute, or for conduct punishable independently 

(£) Cf. the observations of Fletcher Moulton, L.J., in Gosney’s Case , (1909) 
1 K. B. at p. 923. 
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of combination (c), and during the earlier part of the nineteenth 
century, except for such cases as fit. v. Bunn ((1872), 12 Cox, 
316); R . v. Druitt ((1867 . 10 Cox, 592); and R. v. Bykerdike 
((1832), 1 Mood. & It. 179), the view appears to have been taken 
that there was not any such rule of the common law. (Cf. for 
example, R . v. Selsby (1847), 5 Cox, 495, n.; R. v. Sheridan 
(1868), “Leeds Mercury,” 13th August; and R. v. Shepherd 
(1869), 11 Cox, 325, distinguishing DruitVs Case , supra.) 

Even if there was any such common law rule, making a combina¬ 
tion in restraint of trade a criminal conspiracy, the Combination 
Laws Repeal Act, 1824 (5 Geo. 4, c. 95) (which was repealed 
and replaced by the Amending Act of 1825 (6 Geo. 4, c. 129), 
which latter Act was itself repealed by the Criminal Law 
Amendment Act, 1871), must to a large extent have grafted 
exceptions thereon, since it had the effect of relieving combinations 
of employers or of workmen, formed, inter alia , for the purpose of 
regulating wages or hours, or the quantity of work, or of inducing 
persons to terminate their employment, or not to enter into 
employment, from the criminal consequences previously imposed 
thereon, by statute or by the common late. 

The law on this question, it is submitted, must now, however, 
be regard ad as having been settled to a certain extent by the 
House of Lords in such cases as the Moyul Cate ((1892) A.C. 
25); Allenx. Flood ((1898j A. C. 1); Quinn v. Leathern ((1901) 
A. C. 495^; and Sorrell v. Smith ((1925) A. C. 700\ the effect 
of which has already been discussed above. The two general 
principles to be inferred from the above cases are (1) that a com¬ 
bination of persons for the purpose not of forwarding or defend¬ 
ing their own trade interests, but of wilfully injuring another 
person in his trade, and, indeed, a combination having any 
unlawful object (d) will constitute a criminal conspiracy; and so 

( c ) Weight on Criminal Conspiracies, at p. 56. 

(//) Cf., for example, It. v. Sterling 1 Nev. 126, as explained by Holt, C.J., 
in Jt. v. Danicll, 6 Mod. 99. The object, of course, must be unlawful in 
the senso of being illegal (as distinguished from void). Cf. Mogul Case , 
<1892) A. C. at p. 46; R v. Stainer. L. R. 1 C. C. R. at pp. 234, 235. 

17 (2) 
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likewise will (2) a combination, to effect a lawful purpose, but 
by unlawful means (e). 

It may be material to refer here to two old Acts passed in the 
reign of George III. (39 Geo. 3, c. 79, and 57 Geo. 3, c*. 19 (/),;, 
which were at one time considered as possibly applying to trade 
unions, but which were definitely held in Lnbt/ v. Warwickshire 
Miners Association (g) ((1912; 2 Ch. 1371;, to have no appli¬ 
cation to such associations. This decision is of the utmost 
importance, since had the Court held otherwise, most trade unions 
would, notwithstanding the Trade Union Acts, have been rendered 
unlawful associations, and their position would for all practical 
purposes have been the same as if the Trade Union Acts had 
never been passed. 

The Act, 39 Geo. 3, c. 79, after prohibiting certain societies, 
enacts (sect. 2) that every society composed of different divisions 
or branches acting in any way separately or distinct from each 
other, and having separate or distinct officials, shall be deemed to 
be an unlawful combination or fedcracy; and the Act, 57 Geo. 3, 
c. 19, after prohibiting certain societies, enacts (sect. 25) that 
every society which nominates or appoints delegates to meet and 
confer with any other society, or with any delegate of such other 
society, shall be deemed to be an unlawful combination or 
confederacy. 

Neville, J., in Lubys Case ((1912) 2 Ch. 371), although of 
opinion that these Acts were not obsolete, and that modern trade 
unions having branches and appointing delegates came w ithin the 
scope of these Acts, and were not expressly exempted therefrom 
by any subsequent statutory enactment, nevertheless held that 
trade unions w ere necessarily and impliedly exempt from the pro- 

(e) Gf. also Mogul Case, (1892) A. C. at pp. 41, 42, per Lord Watson; 
JR. v. llowlands, 17 Q. B. at p. G86, n. 

(/) Although many of the provisions of these Acts have been repealed, the 
Acts themselves have not been entirely ropeale.l by the Statute Law Revision 
Act, 1878. A useful summary of such of the provisions of these Acts as are 
still in force will be found in the report of Luhg v. Warwickshire Miners* 
Association, (1912) 2 Ch. at p. 377. 

( rj ) See also Parr v. Lancashire and Cheshire Miners* Federation, (1913) 
1 Ch. 366. 
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visions of those Acts, since, in the Trade Union Acts, Parliament 
had dealt with trade unions in a manner that was quite incon¬ 
sistent with their criminality. 

A similar defence under the above Acts of George III. 
(39 Geo. 3, c. 79, and 57 Geo. 3, c. 19) Avas raised in Parr v. 
Lancashire and Cheshire Federation ((1913) 1 Ch. 366), but the 
point, although argued (see ib at pp. 369, 370, 371), is not dealt 
with at all in the judgment of Neville, J. 

Sect . 4 .—The Conspiracy and Protection of Property Act , 1875. 

So far the general law of criminal conspiracy in relation to 
restraint of trade and as affecting employers and workmen has 
been considered. 

In considering the position of trade unions and of members of 
trade unions, there are statutory provisions which confer special 
immunities from the consequences of the criminal law upon acts 
done by these bodies or persons. The chief enactment is the 
Conspiracy and Protection of Property Act, 1875. Before con¬ 
sidering the effect of this Act in detail, reference might be made 
to sect. 2 of the Trade Union Act, 1906. 

According to sect. 2 of the Trade Union Act, 1871, the pur¬ 
poses of any trade union shall not by reason merely that they are 
in restraint of trade be deemed to be unlawful, so as to render any 
member of such trade union liable to criminal prosecution for 
conspiracy or otherwise.” 

As I indicated in a previous chapter, restraint of trade is not 
necessarily unlawful, and there may be cases in which the 
restraint is perfectly lawful. Where the restraint is thus lawful 
under the ordinary law, it will not be necessary to rely on the 
immunity conferred by sect. 2 of the Trade Union Act, 1871, and 
that provision will come into play only where the restraint would 
be illegal under the ordinary law. 

By sect. 3 of the Conspiracy and Protection of Property Act, 
1875 ( h ). as amended by sect. 5 (3) of the Trade Disputes Act, 

(A) Which was passed largely as a consequence of the decision in R . v. 
Bun 12 Cox, 316, where a number of servants of a gas company struck in 
breach of contract in order to secure the reinstatement of a fellow servant, 
and it was h?ld, notwithstanding that no threats or violence were used, that 
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1906, it is provided that: “ An agreement or combination by two 
or more persons to do or procure to be done any act in contem¬ 
plation or furtherance of a trade dispute (?) between employers 
and workmen (7c) or workmen and workmen (/) shall not be in¬ 
dictable as a conspiracy if such act committed by one person 
would not be punishable as a crime (m)” a “trade dispute 
now having the same meaning for the purpose of this provision as 
it has in the Trade Disputes Act, 1906 (n). 

This provision (i.p., sect. 3 of the Conspiracy, &c. Act, 1875) 
struck, in the particular instance mentioned, as Lord Atkinson 
pointed x>ut in Yorker's Case ((1913) A. C. at p. 122\ at the prin¬ 
ciple of the criminal law of conspiracy to the effect that it is the 
“ agreement or combination ” which is the essence of the crime,and 
that, therefore, a combination or agreement to do or procure to be 
done something not in its own nature criminal if done by one per¬ 
son might still be a crime; and it had the effect of making lawful 
many combinations, .including combinations to strike, which 
might possibly have been criminal conspiracies under the common 
law (cf. per Lord Coleridge in Gibson v. Laieson , (1891) 2 Q. B. 
at pp. 558. 560), but it did not affect civil remedies (Quinn v. 
Leathern (1901) A. C. at pp. 512, 527); civil remedies are now, 

there had broil molestation and obstruction within the Criminal Law Amend¬ 
ment Act, 1871, and also that there had been a common law conspiracy, the 
provisions of the common law as to conspiracy not having been, as it was 
held, affected by the Criminal Law Amendment Act, 1871. But see Gibbon 
v. Law&on. (1891) 2 Q. B. at p. 557. 

(j) For the meaning of this phrase, cf. p. 251, and note in par¬ 

ticular sub-sect. (4) of sect. 1 of the Trade Disputes Act, 1927. 

(A) For the definition of workmen, cf. sect. 5 (3) of the Trade Disputes 
Act, 1906; and see supra, p. 254. 

(/) The words “ or workmen and workmen ” are to be added by virtue of 
sect. 5 (3) of the Trade Disputes Act, 1906. 

(ni) For definition of “ crime,” see sect. 3 of the Conspiracy, &c. Act. 1875. 
As to the penalty, where the act is punishable only on summary conviction, 
see ibid. 

(w) Sect. 5 (3) of the Trade Disputes Act. 1906. Cf. supra, p. 246. Some 
of the decisions given on the question of whether or not there was a trade 
dispute, as, for example, Quinn v. Leathern, (1898) A. O. 495; Lyons v. 
Wilkins , (1896) 1 Ch. at p. 864, must now be read therefore in the light of 
the definition contained in the Trade Disputes Act, 1906. Cf. supra, pp. 246 
et seq . 
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however, affected to a large extent by the Trade Disputes Act, 
1906. 

Sect. 3, however, does not protect a combination of persons 
which attempts to attain its objects by unlawful means. Thus, 
a combination to annoy a person’s customers so as to compel them 
to leave him unless he obeys the combination, would not be pro¬ 
tected by sect. 3. (Quinn v. Leathern , (1901) A. C. 495, 541; 
Lyons v. Wilkins , (1896) 1 Ch. 811.) 

The effect of sect. 3 is limited by express provisions contained 
in the Conspiracy, &c. Act, 1875, itself and in other Acts, ‘but 
before considering these limitations it may be as well to point out 
at the outset that the provisions of sect. 3 will not apply to acts 
done in pursuance or in furtherance of strikes or lock-outs which 
are illegal under sect. 1 of the Trade Disputes Act, 1927. (Sect. 

1 (4) of Trade Disputes Act, 1927.) 

These limitations are as follows: — 

(1) Nothing in sect. 3 will exempt from punishment any 
persons guilty of a conspiracy for which a punishment is awarded 
by any Act of Parliament. (Sect. 3 of Conspiracy, <fcc. Act, 
1875.) 

(2) Nothing in sect. 3 affects the law of riot, unlawful assem¬ 
bly, breach of the peace or sedition, or any offence against the 
State or Sovereign ( e.g. y treason, sedition, &e.). 

(3) Sect. 3 is to be read subject to the provisions of sect. 4 
of the Conspiracy, &c. Act, 1875, which is in the nature of a 
proviso thereto. (Gibson v. Lawson , (1891) 2 Q. B. 578.) 

Sect. 4 is as follows: “ Where a person employed by a municipal 
authority or by any company or contractor upon whom is imposed 
by Act of Parliament the duty, or who have otherwise assumed 
the duty, of supplying any city, borough, town or place, or any 
part thereof, with gas or ivater , wilfully and maliciously breaks 
a contract of service with that authority or company or con¬ 
tractor, knowing or having reasonable cause to believe that the 
probable consequences of his so doing, either alone or in combina¬ 
tion with others, will be to deprive the inhabitants of that city, 
borough, town or place, wholly or to a great extent, of their supply 
of gas o.v water, he shall on conviction thereof by a court of sum- 
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mary jurisdiction, or on indictment as hereinafter mentioned (o), 
be liable either to pay a penalty ( p ) not exceeding £20 or to be 
imprisoned for a term not exceeding three months, with or with' 
out hard labour ” ( q ). 

Municipal Authority. 

A “ municipal authority ” for the purposes of the above pro¬ 
visions is defined by seCt. 14 of the Conspiracy, &c. Act, 1875, as 
meaning any of the following, viz.: — 

(a) The Metropolitan Board of Works (now the L. C. C.). 

(b) The Common Council of the City of London. 

(c) The Commissioners of Sewers of the City of London (now 

abolished, its powers being transferred to the Court of 
Common Council). 

(d) The town council of any borough to which the Municipal 

Corporations Act, 1882 (r), applies. 

(e) Any commissioners, trustees or other persons invested by 

any local Act of Parliament with powers of improving, 
cleaning, lighting or paving any town. 

(f) Any local board (i.e,, any urban or rural district council). 

Any municipal authority or company or contractor, who— 

(i) has obtained authority by or in pursuance of any 
general or local Act to supply the streets of any city, 
borough, town or place, or of any part thereof, with 
gas; or 

( o ) Of. sect. 9 of the Conspiracy, &c. Act, 1875. 

O) For reduction of penalty, see sect. 8 of Conspiracy, &c. Act, 1875; 
cf. also sect. 4 of Summary Jurisdiction Act, 1879. 

(?) ^ printed copy of this section must bo posted up in a conspicuous place 
at the gaaworks or waterworks belonging to the authority, company, or 
contractor, and mu3t be renewed when necessary. (75.) Failure to do so by 
the authority, &c., is a summary offence, punishable by a penalty of A 5 for 
each day during which the default continues. (75.) Injuring, defacing, or 
covering up any such notice is also summarily punishable by a penalty of 40*. 
(75.) It is submitted that these provisions as to the posting up of notices 
do not apply to authorised undertakers or joint electricity authorities. (See 
*p 08 t .) 

O’) This Act repeals and replaces the Municipal Corporations Act. 1885 
(5 & 6 Will. 4, c. 76). 
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(ii) which is required by or in pursuance of any general or 
local Act to supply ivater on demand to the inhabi¬ 
tants of any city, borough, town or place, or any part 
thereof, 

will be deemed to be a municipal authority, or company or con¬ 
tractor upon ivhom is imposed by Act of Parliament the duty of 
supplying such city, borough, town or place, or part thereof, with 
gas or water. (Sect. 14 of Conspiracy, &c. Act, 1875.) 


Maliciously. 

In order that an offence may be committed under sect. 4 of the 
Conspiracy, &e. Act, 1875, it is necessary, inter alia , that the 
contract should be broken “ maliciously. ” The expression ‘‘mali¬ 
ciously ” has the same meaning that it lias in the Malicious 
Damage Act, 1861. (Sect. 15 of the Conspiracy, <fcc. Act, 1875.) 
ki Malice ” in this connection does not mean spite or ill-will, but 
means a wicked intention of doing the harm which is in fact 
done, or a reckless disregard as to whether or not the harm in 
question is done. (See R. v. Rembliton, L. R. 2 C. C. R. 119; 
R. v. Latimer, 17 Q. B. D. 359 ( s ).) 

(4) Sect. 3 of the Conspiracy, &c. Act, 1875, is also to be 
read subject to the provisions of sect. 31 of the Electricity Supply 
Act, 1919, which extends the provisions of sect. 4 of the Con¬ 
spiracy, &c. Act, 1875, to “ persons employed by a joint electricity 
authority (/), or by any authorised undertakers ” (u) (with, of 
course, the substitution of references to electricity for the refer¬ 
ences to gas and water). 

(5) Sect. 3 of the Conspiracy, &c. Act, 1875, is also to be 

(«) Of. also Arehbold, 27th cd. at pp. 799, 890. 

(0 For the establishment of joint electricity authorities, see sects. 5, 6, 7 
of the Electricity Act, 1919. 

(m) Under the Electricity Acts u authorised undertakers M might be a local 
authority, a combination of local authorities, a company or a person or persons, 
the Central Electricity Board (sect. 20 (1) of the Electricity (Supply) Act, 
1926), or a joint electricity authority (sect. 51 (1) of Electricity (Supply) 
Act, 1926). 
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read subject to tlio provisions of sect. 5 of that Act. (Gibson 
v. Laicson, (1891) 2 Q. B. 578.) 

•Sect. 5 provides that:—“Where any person wilfully and 
maliciously breaks a contract of service or hiring, knowing or 
having reasonable cause to believe that the probable consequences 
of his so doing, either alone or in combination with others, will 
be to— 

(a) endanger human life; or 

(b) cause serious bodily injury; or 

(c) expose valuable property, whether real or personal, to 

destruction or serious injury, 

he shall, on conviction thereof by a Court of summary jurisdiction 
or on indictment as hereinafter mentioned (ar), be liable to pay a 
penalty not exceeding £20, or to be imprisoned for a term not 
exceeding three months, with or without hard labour” (y). 

The expression “maliciously” has the same meaning (z) that 
it has in sect. 4, and as to which see ante , p. 265. 

(6) Sect. 3 of the Conspiracy, &c. Act, 1875, must also be 
read subject to the provisions of sect. 6 (4) of the Trade Disputes 
Act, 1927, whereby the following paragraph is to be added to 
sect. 5 of the Conspiracy, &c. Act, 1875, viz:-— 

“ If any person, employed by a local or other public 
authority , wilfully breaks a contract of service with that 
authority, knowing or having reasonable cause to believe that 
the probable consequences of his so doing, either alone or in 
combination with others, will be to cause injury or danger or 
grave inconvenience to the community , he will be liable, on 
summary conviction, to a fine not exceeding £10, or imprison¬ 
ment for a term not exceeding three months.” 

(7) Sect. 3 of the Conspiracy, &c. Act., 1875, must be read 
subject to the provisions of sect. 7 of that Act, as amended by 
sect. 2 (2) of the Trade Disputes Act, 1906, and sect. 3 of the 
Trade Disputes and Trade Unions Act, 1927. 

(*) Cf. sect. 9 of the Conspiracy, &c. Act, 1875. 

(y) For reduction of penalty, cf. sect. 8 of Conspiracy, &c. Act, 1875. 
Cf. also sect. 4 of Summary Jurisdiction Act, 1879. 

( z ) By virtue of sect. 15. 
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Sect. 7 of the Conspiracy, &c. Act, 1875, make it as an offence, 
punishable (< a ) summarily ( b.) on indictment in the manner pro¬ 
vided for by sect. 9 of that Act, for a person “ with a view to 
compel any other person to abstain from doing or to do any act 
which such other person has a legal right to do or abstain from 
doing, wrongfully and without legal authority,” to do any of 
the following aets: — 

(1) Using violence to or intimidating such other person or his 

wife or children, or injuring his property; or 

(2) Persistently following such other person about from place 

to place; or 

(3) Hiding any tools, clothes, or other property owned or used 

by such other person, or depriving him of or hindering 
him in the use thereof; or 

(4} Watching or besetting the house or other place where such 
other person resides, or works, or carries on business, or 
happens to be, or the approach to such house or place; or 

(5) Following such other person with two or more other 
persons in a disorderly manner in or through any street 
or road. 

The classes of prohibited acts are set out in the five paragraphs 
or sub-sections, but each of them must be read with the opening 
words of the section (c). 

The Scotch Courts have taken the view that sect. 7 in effect 

(//) With a penalty of .£10 or three months’ imprisonment, with or without 
hard labour. As to the power to reduce the penalty, and the amount of such 
reduction, f©o sect. 8; ef. also sect. 4 of Summary Jurisdiction Act, 1879. 

(5) Where an offence is committed under sect. 7, a tort will also be com¬ 
mitted, and the rights of tho person aggrieved are not limited to taking 
criminal proceedings. lie nmy bring a civil action, and in a proper ease may 
be granted even an interlocutory injunction. (Lyons v. Wilkins. (1896) 
1 (h. 811, 826.) 

(r) Ward Lock Co. v. Operative Printers' Assistants Society {per 
Fletcher Moulton, T^.J.), 22 T. L. R. at p. 329. Of. also per Lindley, M.R., 
in Lyons v. Wilkins. (1899) 1 Ch. 267, and per Chitty, ib. at p. 271, 

to tho effect that the words “ wrongfully and without legal authority " 
governed all tho five paragraphs in sect. 7. (11. v. Mackenzie, (1892) 2 

Q. B. 519.) 
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creates but one offence, the various sub-sections merely setting 
forth different modes of committing the offence, so that ail 
information or indictment would apparently not be defective if 
it alleged a breach of sect. 7 in general terms, without specifying 
any particular sub-section or sub-sections. ( Wilson v. Renton, 
47 Sc. L. It. 209; Stuart v. Clarkson , 22 It. (J.) 5, at p. 8.) 
With these decisions, however, should be contrasted the English 
decision of R. v. Edmondcs (59 J. P. 776), whore the Court 
appears to have been of opinion that various and distinct offences 
are created by sect. 7, the Court having quashed a conviction in 
that case, on the ground that the accused was charged in the same 
Court with two separate offences (under sect. 7 (1);, viz., using 
violence and intimidating. 

Sect. 7, it should be observed, although it probably arose out 
of trade disputes, is not confined to trade disputes or to disputes 
between masters and men. It is of general application, and it 
would thus extend, e.g ., to the case of besetting a man’s house 
with the view to compel him not to receive guests or visitors. 
(Lyons v. Wilkins, (1899) 1 Ch. at p. 272.) 

Dealing generally with sect. 7, it has been .held in Ward 
Lock & Co. v. Operative Printers Assistants (22 T. L. I{. 327) 
that the effect of sect. 7 is solely to make what was before a civil 
action punishablo by a Court of summary jurisdiction, but it 
makes nothing actionable that was not so before \d). 

Thus Vaughan Williams, L.J., said ( ib. at p. 329):— u When 
the Act of 1875 was passed, employers had a good cause of 
action for various forms of nuisance. The Legislature by the Act 
of 1875 gave in respect of some of these nuisances, as to which 
there was a civil remedy, a summary remedy by summons before 
a magistrate for acts done for which previously there was only 
a civil remedy. And it seems to me that the words in the 
first clause of the section, 4 wrongfully and without legal 
authority ’ (e), were introduced for the very purpose of limiting 

(d) Cf. Fowler v. Kibble , (1922) 1 Ch. at p. 493; Quinn v. Leathern , 
(1901) A. O. 527. 

( e ) Cf. also 'per Fletcher Moulton, L.J., ib. at p. 329. Contrast Lyons 
v. Wilkins , (IS99) 1 Ch. 255. 
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the remedy by criminal prosecution to cases so tortious as to give 
a civil remedy. The summons before the magistrate and the 
punishment on conviction were enacted by way of an additional 
remedy to the civil remedy before existing” (/). 

iso new right of action is given by sect. 7, and no conduct 
not actionable without the section becomes so by virtue of it. 
(Per Lord Sterndalc in Fowler v. Kibble , (1922) 1 C-h. at 
p. 494.) The section legalises nothing and it renders nothing 
wrongful that was not so before. 

Conduct, therefore, which was not actionable by reason of the 
protection afforded by sect. 3 of the Trade Disputes Act, 1906, 
was held not to be actionable, as being a breach of the statutory 
prohibition contained in sect. 7 of the Conspiracy, &c. Act, 1875. 

(Fowler v. Kibble .) As Fletcher Moulton, L.J., put it in 
Fowler v. Kibble, ((1922) 1 Ch. at p. 496 :—“An action which 
is prohibited by sect. 3 of the Trade Disputes Act, 1906, cannot 
be maintained by merely changing its name and calling it an 
action of breach of sect. 7 of the Conspiracy, &c. Act, 1875.” 

It will be observed that the prohibited acts must be done “with 
a view” to “compel,” &c. The word “view” does not import 
motive, but purpose. (Lyons v. Wilkins, (1899) 1 Ch. at 
p. 270.) 

As regards the word “compel,” the act of compelling is not 
wrongful in itself, and the expressions “wrongfully ” and “with¬ 
out legal authority ” are not to be regarded as being merely 
superfluous, or being merely an indication of the expression to be 
used by the pleader, as Lindley, M.li., and Chitty, L.J., con¬ 
sidered to be the case in Lyons v. Wilkins ((1899) 1 Ch. 255, 

2-92) (fir). ‘ • 

(/) Of. also per Fletcher Moulton, L.J., ib. at p. 329: “ I cannot see that 
this section ( 7 ) affnvta, or is intended to affect, civil rights or civil remedies 
It legalises nothing, and it renders nothing wrongful that was not so before. 
Its object is solely to meet certain selected classes of acts which were pre¬ 
viously wrongful, «.<»., were at least civil torts, with penal 'consequences 
capable of being summarily inflicted.” 

( 17 ) Cf. Ward Lock v. Operative Printers ’ Assistants Society (per Fletcher 
Moulton, L.J., ib. at p. 329). 
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The words themselves would appear to mean “unwarranted by 
law ” ( ib . at p. 273), “ without lawful authority or justification.” 
(Zb. at p. 272.) 

The act or acts which it is intended to compel the other person 
to abstain from doing or to do must be such that such other 
person has a legal right to do or to abstain from doing. But if 
some of such acts are lawful an offence, it seems, might be com¬ 
mitted. Thus, where a shipping federation which was not quali¬ 
fied under sect. Ill of the Merchant Shipping Act, 1894, to 
engage or supply seamen to be entered on any ship in the United 
Kingdom, had entered into an arrangement with seamen to remain 
on board a depot ship until engaged to /serve as required on ships 
belonging to members of the federation, receiving wages and 
board in the meantime, and the ship was beset, it was held, 
nevertheless, that an offence under sect. 7 (4) had been committed, 
since at any rate remaining on board the depot ship and receiving 
money and rations were undoubtedly acts which the seamen (on 
board the depot ship) had a legal right to do. (Farmer v. Wilson, 
69 L. J. Q. B. 496.) 

Sect. 7 does not create merely a personal offence, and not only 
the actual sufferer, but also the police are entitled to prosecute. 
(Young v. Peck , 29 T. L. R. 31.) 

It is not only the person who actually commits any of the acts 
prohibited by sect. 7 who is liable to be prosecuted thereunder,and 
the provisions of that section will extend to persons who aid and 
abet others in doing any of the acts prohibited thereby. (Young 
v. Peck, 29 T. L. R. 31.) 

Thus in Young v. Peck (29 T. L. R. 31), the informant, while 
returning in a motor van from some motor works, was passing a 
number of persons (thirteen in number) who were ex-employees. 
Each of these persons was wearing a white ribbon, and there were 
shouts of “Blacklegs,” &c. from them as the van passed. Two 
of these thirteen were proved to have pelted the informant with 
eggs while the van was passing. It was held, nevertheless, in an 
information under sect. 7 (1) against all thirteen for intimidating 
the informant by assembling in large numbers and throwing eggs 
at him, that all thirteen were properly convicted, notwithstanding 
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that it was not found that the other eleven were actually taking 
part in what was done in throwing eggs. * 

In drafting an information or indictment under sect. 7 (ft), 
the words of the statute should be strictly followed and full 
particulars should be given. The conviction must correspond 
therewith, and the conviction must set out the facts which are 
a necessary ingredient of the offence (i). Thus the acts which the 
person interfered with had a legal right to do should be clearly 
stated, and in R. v. Mackenzie ((1892) 2 Q. B. 519), a conviction 
was held bad on the ground that the summons and conviction 
(under sect. 7 of the Conspiracy, &c. Act, 1875) did not specify 
the acts which the informant had a legal right to do, and which the 
defendant, by his conduct, intended to compel him to abstain 
from doing (/r), the Court further considered in that case that 
the defect was one of substance and not merely of form, and' 
they refused an amendment on the ground that the acts proved 
at the hearing did not point to any such specific act or acts. ( lb . 
at p. 522.) Bruce, J., however, was of opinion ( ib . at p. 523) 
that the conviction might have been good had it followed the 
words of the statute, even though it did not specify the particular 
act which the informant was intended to be prevented from 
doing (/). 

So, again, it has been held that the words “ wrongfully and 
without legal authority ” should be inserted (Lyons v. Wilkins, 
(1899) 1 Ch. at p. 266 (m)\ because those words are words of 
substance and not merely of legal embellishment. 

On the other hand, it would appear to be sufficient if the 
specific acts are set out in the information or indictment, even 
though there is no allegation therein that the person molested had 
a legal right to do such acts. Thus in R. v. Hulme (9 Cr. App. R. 
77), an indictment under sect. 7 of the Conspiracy, <frc. Act, 

(//) And the observations made here are not to be confined to sect. 7 alone, 
but are really of general application. 

(0 Smith v. Moody, (1903) I K. B. 56. 

(k) Of. also Lyons v. Wilkins, (1699) 1 Ch. at p. 266. 

(0 Of. also Ex parte Wilkins (per Cave, J.), 18 Cox, at p. 162. 

(m) Of. also Stuart v. Clarkson, 22 R. (J.) 5, at p. 7. 
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1875, was held not to be bad because it omitted to state that the 
informant had a legal right to do the acts in question, such acts 
being stated fully therein. 

As already mentioned above, the indictment, information, 
if not the commitment as well, must state the particular act or 
acts which the informant was prevented from doing, but it would 
seem sufficient to state that the informant was thereby prevented 
from carrying on his particular trade or employment. Thus, in 
Ex parte Wilkins (18 Cox, 161), a statement that the informant 
had been compelled to abstain from “ working as a shoe finisher,” 
was held sufficient, Cave, J., stating in his judgment that the 
object of sect. 7 was to deal with persons who, inter alia , followed 
others with the object of preventing them from working in their 
employment. . 

Again, in Smith v. Moody ((1903) 1 Iv. B. 56), where it 
was stated that the defendant had injured the property of the 
informant (cf. sub-sect. (1) of sect. 7) with a view to compel him 
“ to abstain from working with B. at F. Colliery,” this was 
held sufficient (n ). 

The conviction, however, was held bad in Smith v. Moody y 
because the property which had been injured had not been speci¬ 
fied; so that where there is an averment that the informant’s 
property was injured (under sub-sect. (1) of sect. 7), the property 
must be specified. 

To deal now with the various classes of prohibited acts, set out 
in paras. (4), (5) of (o) sect. 7 of the Act: — 

(1) Using violence to, or intimidating a person or his wife or 
children, or injuring his property. 

(») As Lord Alverstone, L.O.J., said, ib. at p. 59: “ It is clear that the 
Act would apply to the case of a man who, not having in fact been, employed 
by the employer named, is intending to try and obtain work from him at a 
particular place, and who therefore may nob know the precise nature of the 
work which he will have to do; but it would be impossible in such a case to 
set out in the conviction the exact nature of the act which the workman was* 
compelled to abstain from performing.” Cf. also Young v. Peel', 29 
T. L. R. 31. 

(o) It must carefully be noted that all these paragraphs are to be read in 
connection with the opening words of sect. 7. Cf. supra . 



CONSPIRACY. 


273 


A person may be convicted under sect. 7 (1), although it is not 
proved that he actually took part in the acts in question which 
were being done at the time. ( Young v. Peck , 29 T. L. R. 31; 
Stuart v. Clarkson , 22 R. (J.) 5.) 

In Curran v. Treleaven ((1891 j 2 Q. B. 5.45, 560), where the 
circumstances were very similar to those in Gibson v. Lawson 
(infra), the secretaries of certain trade unions told the respondent, 
in order to prevent him from employing non-union men, that if 
he did not cease to employ non-union men, they would call off 
all the members of their unions. The respondent having refused 
to comply with this request, the secretaries called a meeting of the 
men and called upon them to leave the respondent’s employment, 
but advising and warning them to use no violence or immoderate 
language and quickly to cease work and go home. 

It was held that there was no intimidation, under sect. 7 (1 , 
notwithstanding that the respondent was not unreasonably afraid 
that violence or injury might occur from the action of the 
members of the unions in consequence, though against the wishes 
of the defendants, the secretaries of the unions. 

Intimidation Gibson v. Lawson ((1892) 2 Q. B. 545 , the 
appellant and respondent, who belonged to different unions, were 
employed in the same yard. The respondent informed the 
appellant that his (the respondent’s) union had determined to 
strike unless the appellant joined that union. No violence or 
threats of violence to person or property were used to the 
appellant, but the appellant stated in evidence that he was afraid 
because of what the respondent had said that he would lose his 
work and that he would not get work anywhere where the 
respondent’s union predominated. The appellant refused to join 
the union, and he was dismissed by his employers in consequence, 
since they desired to avert a strike. 

It was hold that there was no intimidation within sub-sect. (1) 
of sect. 7. It is submitted that, although the meaning of inti¬ 
midation has been extended by sect. 3 of the Trade Disputes Act, 
1927, these decisions (Gibson v. Lawson; Curran v. Treleaven) 
would not be decided differently under the present law, since 
sect. 3 of the 1927 Act in no way precludes an unionist from 
s. 1 18 
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victimising non-unionists or members of other unions, by refusing 
to work for employers, so long as they employ such persons (p). 

Gibson v. Lawson and Curran v. Treleauen ( q ) may be regarded 
as having decided that, in-order to constitute intimidation for the 
purpose of sect. 7 (1), there must be violence, or threats (r) of 
violence, such as to justify a person being bound over to keep 
the peace. (Cf. also Lyvns v. Wilkins , (1896) 1 Ch. at p. 824.) 

These cases may therefore be regarded as having overruled 
Judge v. Bennett (36 W. li. 103), where an intimation con¬ 
veyed in a letter to an employer that his shop would be picketed, 
which was in such terms as to make the person addressed 
afraid, was held to amount to intimidation on the ground that 
attempting by any means (not necessarily violence or threats of 
violence) to make a person afraid would amount to intimida¬ 
tion (s). The fact, therefore, that a person had actually been put 
in fear (t) by the acts or words used would not necessarily have 
constituted intimidation, unless there was violence or threats of 
violence such as to justify the offender’s being bound over. 

To examine now the effect of sect. 3 (2) of the Trade Disputes 
Act, 1927, which purports to define intimidation (j«), that defini¬ 
tion being applied by sub-sect. (3) of sect. 3 of the Trade 
Disputes Act, 1927, to sect. 7 (I) of the Conspiracy, &c. Act, 
1875. 


(p) Cf. infra, p. 276. 

(q) Merely to give, at an employer’s request, an explanation as to why his 
workmen had left, such explanation being that the union had passed a 
resolution that none of their members should work for the employer whilo 
he kept too many apprentices, is not per se a threat, though it would be 
if it were shown that the explanation was intended really as a threat. (IFood 
v. Bowron (1866), L. R. 2 Q. B. 21.) 

(r) Cf. also Peto v. Apperley, 35 Sol. Jo. 792 (where posters wore merely 
stuck up calling on workmen to keep away pending the settlement of a strike), 
and Haile v. Lillingstone, ib . (where bills were issued asking persons to 
boycott a tradesman), in which cases it was held that there was no intimidation. 

(s) In his judgment (ib. at p. li)4) A. L. Smith, J., defined “intimidate” 
as “the using of language which causes another man to fear.” 

(0 Cf. per Lord O’Brien, L.C.J., in R. v. Macarthy , (1903) 2 I. R. at 
p. 156, and also Agneiv v. Munro } 18 R. (J.) 22; explaining Judge v. Bennett . 

(u) See also Home Office Circular of December, 1925. 
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The expression “to intimidate” is defined in sub-sect. (2) oi' 
sect. 3 oi* the Trade Disputes Act, 1927, as meaning “ to cause 
in the mind of a person a reasonable apprehension of injury to 
him or to any member of his family, or of violence or damage to 
any person or property,” and “injury” includes “injury to a 
person in respect of his business, occupation, employment, or 
other (source of income, and includes any actionable wrong.” 

The meaning of intimidation has clearly been extended by the 
Act of 1927. It will include not only personal violence or 
threats of violence, but subtler forms of intimidation, which may 
be termed “mental” and “family” intimidation. 

Thus, if A. were to tell B. that if he did not strike he would 
go to the place where his daughter or son happened to be employed, 
and procure their discharge from their employment, this would 
amount to intimidation. So, again, it would be intimidation 
if A. were to chalk scurrilous or abusive threats outside B.’s 
house 1 , or if he were to procure the tradesmen and other such 
persons in the district not to deal with B. 

It is not intimidation, however, for an employer to send 
circulars to strikers stating that if they do not return by a certain 
day they will not be taken back, and vice versa , it is not intimida¬ 
tion for strikers to tell an employer that if he does not accede 
to their terms by a certain date, they will not in any circum¬ 
stances return. 

Again, it should be noted that in order to constitute intimida¬ 
tion, the injury may be in respect of the business, occupation or 
employment, or other source of income, of the “ intimidated 
person,” so that blacklisting or boycotting a person would appear 
clearly to amount to intimidation. 

Indeed, intimidation has been defined in the widest possible 
terms, since if the act in question is an “actionable wrong” 
(i.e., a tort), there may be intimidation. 

Under the Act of 1875 (sect. 7), not only workmen, but 
employers as well, may be guilty of an offence under sect. 7 (a*), 
and employers as well may under the existing law be guiily of 


(x) Note the words u every person.” 

18 ( 2 ) 
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intimidation. Sect. 3 applies equally to an employer who make9, 
for example, a covert threat of injury against a striker as it does 
to a striker who makes a similar threat against a worker who 
refuse's to strike. 

Sect. 3, however,- does not prevent an employer from exer¬ 
cising his own option as to the persons whom he will employ, nor 
does it prevent trade unionists from victimising non-unionists 
(provided there is no intimidation) by refusing to work for 
employers so long as non-unionists are employed. 

In order to establish that the offence of “intimidation” has 
been committed, it is submitted that it is necessary to prove 
that there was some person or persons whom the “ intimidation ” 
reached, and it is not sufficient to show* merely that someone 
might have been affected by the words, writing or conduct used. 
In the latter event, apparently, the offence of attempting to 
intimidate can only be said to have been committed (y). 

On the other hand, once it is shown that the intimidatory acts 
were done in the presence of some person or persons, or where the 
intimidation is contained in a letter or document, that the letter 
or document was received by the person or persons intended to 
be intimidated thereby, it is not necessary to show* further that 
such person or persons on account of the intimidation did do or 
did abstain from doing respectively what they had a legal right 
to abstain from doing or to do. ( Agnetr v. Mnnro , 22 R. (J.) 
22 .) 

A reasonable apprehension, however, must be created in the 
mind of the person intimidated ( ib . at p. 21), or otherwise the 
offence, it is submitted, would merely amount to an attempt to 
intimidate. 

It has been held in a Scotch case that a complaint under 
sect. 7 (1) of the Conspiracy, &c. Act, 1875, which alleges threats 
as constituting the intimidation, need not set out the ipsissima 
verba of the threats. (Stuart v. Clat'lcson , 22 R. (J.) 5.) As 
far as English procedure is concerned it is submitted that the 

(y) See, however, I?, v. Macarthy . (1903) 2 I. R. 146, where the mfcimida- 
tion was alleged to have beer contained in a newspaper. 



CONSPIRACY. 


277 


act or acts of intimidation must be sufficiently particularised, so 
that if threats were used the nature thereof must be clearly stated. 
Thus in Metcalfe v. Wiseman (52 J. P. 439j, a conviction for 
intimidation under the Conspiracy, &c. Act, 1875, was quashed 
on the ground that it did not set out the particular act or acts 
of intimidation proved in evidence. 


Injury to Property. 

Where proceedings are taken under this provision, the property 
which is injured must be specified. ( Smith v. Moody , (1903) 1 

K. B. 56 (*).) 

(2) Persistently following another person from place to place. 


Persistently Following. 

In order to constitute the offence of “persistently following” 
no violence or intimidation is necessary. Thus in Wilson v. 
Renton (47 Sc. L. R. 209) (a), certain coopers who were out 
on strike were in the habit of remaining in the street near the 
homes of two workmen until they came out, and of then signalling 
to a crowd to follow the workmen back to their work, themselves 
accompanying the crowd, and of repeating this process when the 
two workmen left work to return home. It was held, notwith¬ 
standing that the crowd was orderly and that there was no violence, 
that the offence of persistently following (5) had been committed. 

The Act of one person is sufficient to constitute the offence 
of persistently following. ( Smith v. Thomassen y 16 Cox, 740.) 

In Smith v. Thomassen the appellant, who was on strike, was 
posted outside works at which he had been employed as a picket, 
and when the workmen who had taken the place of the strikers, 
and amongst whom was the respondent, came out of the works, 
the respondent was silently followed by the appellant at a short 

(s) Cf. supra , p. 272. 

(а) Cf. also Smith v. Thom-asscn, 16 Cox, 740. 

(б) And also watehing and besetting. 
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distance down two streets. A crowd which had been waiting 
outside the works also followed the respondent with hostile words 
and gestures. It was held that the justices Avere justified in 
convicting the appellant of “persistently following.” 

(3) Hiding any tools, clothes, or other property, owned or used 
by another person or depriving him of or hindering him in the use 
thereof. 

It will be noted that this sub-section—as, indeed, the other 
sub-sections also do—refers to specific acts being done by a person, 
but makes no mention of such person “causing” such acts to be 
done'; where, therefore, a person merely persuades another person 
who has the custody of a workman’s tools mot to let him have 
the use of such tools, no offence will probably be committed under 
sect. 7 (3) (Fowler v. Kibble , (1922) 1 Oh. 140; ib. at pp. 497, 
498); nor would there be a depriving or hindering in breach of 
sect. 7 (3) if such deprivation or hindrance was effected without 
violence or threats of violence, or other illegal means (c) (Fowler 
v. Kibble, (1932) 1 Ch. 140, 487, atp. 446); and, indeed, if there 
is no violence or obstruction and no act amounting to a nuisance 
at common law, no breach of this part of sub-sect. (3) would 
apparentlv be committed. (Warcf Lock's Case, 22 T. L. R. 
327.) 


Tools. 

Miners safety lamps are “tools.” (Fowler v. Kibble, (1922) 

1 Ch. 140, 487.) 

(4) Watching or besetting the house or other place where 
another person resides or works or carries on business or happens 
to be, or the approach to such house or place. 

Watching or besetting a person’s house, &c. with the view to 
compel him to do or not to do that which it is law r ful for him 

(c) This point ( i.e., absence of violence) appears, however, to have been 
treated somewhat differently by the Court of Appeal in Fowler v. Kibble, 
(1922) 1 Ch. 487, 496; cf. also Word Lock's Case, 22 T. L. R. 327. 
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not to do or to do, unless there is some reasonable justification 
therefor, amounts to a nuisance at common law, since such action 
would seriously interfere with the ordinary comfort of human 
existence and the ordinary enjoyment of the premises beset (d); 
and proof that the nuisance was “ peaceably to persuade other 
people ” would afford no defence; and this would also appear to 
be the view taken by Lord Lindley in Quinn v. Leathern ((1901) 
A. C. at p. 541); such picketing, however, which is done in such 
a way as to excite no reasonable alarm, and does not coerce oi 
annoy those subject to it, and does not amount to a nuisance, 
would, it is submitted, be perfectly lawful, even at common 
law (e). 

Such “ watching and besetting ” as is legalised by statute (fc.e., 
by sect. 2 of the Trade Disputes Act, 1906, as amended by sect. 3 
of fhe Trade Disputes Act, 1927) will no longer be wrongful, 
whether civilly or criminally, and the common law must be re¬ 
garded as having been altered to that extent (/). 

As to what will amount to a watching and besetting, it should 
be observed that the Act of 1875 does not define what must be 
the duration thereof. It would appear that an offence might be 
committed even where such watching or besetting was for a short 
period. (Charnoclx v. Court , (1899) 2 Ch. at p. 39 ( g ).) 

In order to constitute a “ watching or besetting ” within 
sect. 7 (4), it does not seem essential that the workmen who are 
persuaded should be under a contract of actual service or that 
they should be in the service or employment of any other person. 
Thus, in Walter* v. Green ((1899) 2 Ch. 696), where the 
members of a master builders’ association had made arrangements 

( d) Per Lindley, M.R., in Lyons v. Wilkins,-( 1899) 1 Gh. at p. 267; and 
see the cases cited there. Of. also Lyons v. Wilkins, (1896) 1 Q.. B. at 
p. 833. 

( e ) Of. per Bramwell, B., in R. v. Druid , 10 Cox, at p. 601. Cf. also 
Ward Lock’s Case , 22 T. L. R. 327. 

(/) Gibson v. Lawson, (1891) 2 Q. B. at p. 560. 

(< 7 ) But see per Bailee, O.B., in R. v. Wall, 21 Cox, at p. 403, who was 
of opinion that watching involved persistent watching and was to be dis¬ 
tinguished from “ attending," which was of shorter duration. Cf. also 
M’C usher v. Smith, (1918) 2 I. R. 432, 437. 
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for importing workmen from Ireland to take the place of men 
out on strike, and the workmen had entered into a contract with 
the agent of the association to work for such members of that body 
as should be specified by the association or some member thereof, 
and the workmen were intercepted before they went to work or 
any member had been specified, it was held, nevertheless, that there 
was a watching and besetting, and that an action would lie, 
Stirling, J., pointing out ( ib . at p. 703) that the intercepting 
of the men so that a particular master lost the chance of employ¬ 
ing those particular men who were intercepted w r as a sufficient 
damage to enable such master to sue. 

So, again, in Farmer v. Wilson (69 L. J. Q. B. 496;, where 
a federation of shipowners had a depot ship for men intending 
to serve as seamen on ships belonging to members of the federa¬ 
tion, ,and certain seamen were on board the depot ship, having 
entered into an larrangement with the federation to remain on 
board until engaged, receiving meanwhile certain daily wages and 
rations from the federation, and the depot ship was beset, it was 
held that an offence had been committed, it being immaterial that 
the relationship of master and servant did not exist betw een the 
federation and the men on board the depot ship. 

Sub-sect. (4) prohibits the watching or besetting of, infer alia , 
any place ( h ) where such other person happens to he , and such 
place need not be a place which such other person usually fre¬ 
quents, but may be any place where the workman is found, how¬ 
ever casually. Thus, wffiere agents of a trade union attended a 
landing stage and also at a railway station to await the arrival 
of a steamer containing workmen imported by masters from Ire¬ 
land to replace men on strike, and on arrival of the steamer they 
informed the Irish workmen of the strike and offered to pay their 
expenses if they went elsewhere, it was held that an offence had 
been committed. ( Charnoch v. Court, (1899) 2 Ch. 35, 39.) 

• Under the Act of 1875, it was considered that watching and 
besetting would be unlawful unless it was merely in order to 
obtain or communicate information (watching and besetting for 


(A) And this has been held to include a theatre 
I. L. T. R. 190. 


(Toppin v. Fcron, 43 
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that purpose being expressly permitted by the proviso to sect. 

7 (4), which proviso has since been repealed by sect. 2 of the 
Trade Disputes Act, 1906, which section itself has been affected 
by the Trade Disputes Act, 1927). It was considered, therefore, 
that watching and besetting for the purpose of persuading work¬ 
men to discontinue working for their employer would not be 
protected by that proviso and would fall within the prohibition 
of sect. 7 if the other ingredients of the offence were present aj. 

(Lyons v. Wilkins , (1896) 1 Ch. 811; (1899) 1 Ch. at p. 271; 
Charnock v. Court, (1899) 2 Ch. 3 j, 38 (7c).) Moreover, if the 
“ persuasion ” employed by the persons watching and besetting 
took any other shape than that of k ‘ obtaining or communicating 
information ”—and even then it would have been wrongful if the 
communication was in such a manner as to constitute a nuisance 
—an offence would, cet. par., have been committed, even if the 
persuasion was not of such a character as to constitute a nuisance 
at common law. (Per Vaughan Williams, L.J., in Lyons v. 
Wilkins, (1899) 1 Ch. at p. 274.) 

Let us examine, in the first place, how the law on this point 
was altered by the Trade Disputes Act, 1906, s. 2. That Act, 
however, it should be noted, does not apply to strikes or lock¬ 
outs which are illegal under sect. 1 of the Trade Disputes Act, 
1927. (Sect. 1 (4) of Trade Disputes Act, 1927.) 

Sect. 2 of the Trade Disputes Act, 1906, repeals the concluding 
paragraph in sect. 7 of the Conspiracy, &c. Act, 187o, and sub¬ 
stitutes in effect therefor the following provision: “ It shall be 
lawful for one or more persons acting on their own behalf or on 
behalf of a trade union or of ail individual employer or iirm in 
contemplation or furtherance of a trade dispute to attend at or 
near a house or place where a person resides or works or carries 

(?) I.c.y the watching, &c. must have been done with a view to compel 
some other person to abstain from doing, or to do any act which such other 
person hod a legal right to do or abstain from doing. 

(&) But see per Williams, L.J., in Lyons v. Wilkins, (1899) 2 Ch. at 
p. 274: “ I think that the fact that the communication invites the men to 
discontinue working for the master as soon as they lawfully may does not 
thereby oauso the communication to cease to be a communication within the 
meaning of the proviso/' 



282 


TRADE UNION LAW AND PRACTICE. 


on business or happens to be (Z), if they so attend merely for the 
purpose of peacefully obtaining or communicating information 
or of peacefully persuading any person to work or abstain from 
working/’ 

While this provision gives certain additional immunities on 
the one hand, on the other it takes away certain immunities which 
were previously enjoyed by persons involved in trade and similar 
disputes. 

It should be noted, in the first place, that sect. 2 (1) of the 
Trade Disputes Act, 1906, will only apply where the acts in ques¬ 
tion are done “ in contemplation or furtherance of a trade dis¬ 
pute,'’ a phrase which we have had occasion to consider elsewhere, 
so that, if the condition is not present, i.e ., if the acts in question 
have not been done in contemplation or furtherance of a trade 
dispute, the position of the persons engaged in the commission 
of the acts in question (attending, &c.) is very much worse than 
it was prior to the passing of the Trade Disputes Act, 1906, since 
the provision in sect. 7 of the Conspiracy, &e. Act, 1875, which 
provided that attending at or near the house, &e. was not to be in 
certain circumstances a watching and besetting within sub¬ 
sect. (4), is no longer in force. 

It should be noted, however, that picketing in certain circum¬ 
stances may not be wrongful at all(w). 

It is submitted that of the five paragraphs or sub-sections in 
sect. 7 of the Conspiracy, &c. Act, 1875, sub-sect. (4) appeal’s to be 
the only one on which sect. 2 of the Trade Disputes Act, 1906, 
has a bearing ( n ), since it was obviously intended to be read as 


(0 No mention is made, however, of attending’ at or near u the approach 
to such house or place,” which words were in the Act of 1875. Qu. whether 
this is an omission on the part of the draughtsman. It is submitted that 
these words are, in any event, superfluous. 

O) Supra, p. 279. 

(«) But see Wilson v. Menton , 47, Sc. L. R. at p. 212, where the Lord 
Justice Clerk was of opinion that sect. 2 of the Trade Disputes Act, 1906, 
might be pleaded as a defence even when a person was charged under sub¬ 
sect. (2) of sect. 7 of the Conspiracy, &c. Act, 1875, with persistently 
following. 
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if embodied in that Act (o ), and as if replacing the last paragraph 
to sect. 7 of the Conspiracy, &c. Act, 1875, which paragraph 
clearly only applied where there was a watching or besetting 
within sub-sect. (4). 

Sect. 2 of the Trade Disputes Act, 1906, did not in any way 
alter the nature of the offence of watching and besetting, all that 
it did being to create a valid defence in the circumstances therein 
mentioned to what might otherwise have been an offence under 
sub-sect. (4) of sect. 7 of the Conspiracy, &c. Act, 1875. It was 
accordingly held in Wilson v. Renton (42 Sc. L. R. 208), that 
it was not necessary to aver intimidation in a charge under sub¬ 
sect. (4), or even sub-sect. (2) of 6ect. 7. 

With regard to sect. 2 of the Trade Disputes Act, 1906, refer¬ 
ence should also be made to the observations of Lord Atkinson 
in T '’etcher's Case ((1913) A. C. at p. 123). “ The second section 
of the Act of 1906,” said Lord Atkinson, “deals with civil as well 
as criminal responsibility. It makes the acts it describes lawful 
acts, and secures immunity not only for the attending to obtain or 
communicating information, but also for the attending for the 
purpose of persuading any person to workior abstain from working, 
provided always that these tilings are done, first, peaceably, and 
secondly, in contemplation or furtherance of a trade dispute. But 
this section, like the preceding one, is not confined to trade unions, 
or to the members of trade unions (p). It applies to one or more 
persons acting on his or their own behalf, or on behalf of a trade 
union, or of an individual employer or firm.” 

Attention must also be drawn to the importance of the word 
“merely” in sect. 2 (1) of the Trade Disputes Act, 1906. The 
acts will be entitled to protection, ceteris paribus , if they were 
done “merely” for the purpose of peacefully obtaining or com¬ 
municating information, &c. If they are done for any other 
purpose, as, for example, if they are dictated by political or per¬ 
sonal motives, they will not be protected ( q ). 

Persuading members of the public not to attend a theatre is 

(o) Larkin v. Belfast Harbour Commissioners . (1908) 2 I. R. at- p. 220. 

( p ) Cf. also ib. at p. 111. 

(<7) M’Cusker v. Smith, (1918) 2 I. R. 432, 439. 
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not “ persuading persons to work or abstain from working ” within 
sect. 2 (1) of the Trade Disputes Act, 1906. “ Working ” is not 
equivalent to “carrying on any business transaction.” ( Toppin 
v. Feron, 43 I. L. T. R. 190, 192.) 

It will be observed that the last paragraph (now repealed) of 
sect. 7 of the Conspiracy, &c. Act, 1875, and sect. 2 (1) of the 
Trade Disputes Act, 1906, speaks of “attending” at or near a 
house. The word “ attending ” is, it seems, to be contrasted with 
the word “watching,” and the former implies an act which is 
more temporary than “watching.” ( Per Dalles, C.B., in S. v. 
Wall , 21 Cox, C. C. at p. 403.) 

Moreover, “attending at” does not include “attending in” 
so that no right is given by sect. 2 (1) of the Trade Disputes Act, 
1906, to enter upon private property against the will of the 
owner (r). Thus in Larkin v. Belfast Harbour Commissioners 
((1908) 2 I. ft. at p. 220), Lord O’Brien, L.C.J., said: 
“Watching and besetting plainly means an external operation— 
something not within a house or place, but without it—and the 
provision in the seventh section (of the Conspiracy, &c. Act, 
1875) that attending at or near a place for the purpose mentioned 
shall not be deemed ‘watching and besetting,’ is plainly a limi¬ 
tation on those words, and points to a locality in immediate 
proximity to a house or place but not within it. They relate to 
besetting and watching, which, as I said plainly, implied an 
external operation—external action.” 

In order to justify a watching and besetting by virtue of 
sect. 2 (1) of the Trade Disputes Act, 1906, it will be necessary 
to show' that the purpose thereof was peacefully to obtain or com¬ 
municate information, or to persuade persons to work or abstain 
from working, and it seems that proof must be given of some 
such acts having taken place. Thus, if a crowd of persons were 
to watch and beset a person’s place, but to remain there passively 

< r ) Larkin v. Belfast Harbour Commissioners, (.1908) 2 I. R. 214, where 
the appellant was held guilty of a breach of a bye-law made by the Commis¬ 
sioners prohibiting any person from addressing any meeting on any quay, &c., 
the property of the Commissioners; followed in AL’Ctinker v. Smith, (1918) 
2 I. R. 432. 
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without doing or attempting to do anything at all in the way of 
peacefully obtaining or communicating information, or of per¬ 
suading persons to work or to abstain from working, it is submitted 
that an offence under sub-sect. (4) of sect. 7 of the Conspiracy, 
&c. Act, 1875, would be committed, and that sect. 2 (1) of the 
Trade Disputes Act, 1906, would not apply at all (a). 

In Ward Lock & Co. v. Operative Printers' Assistants Society 
(22 T. L. R. 327), pickets had been stationed to watch the 
defendants’ works for the purpose of inducing workmen to join 
an union, and then to determine tlieir employment by proper 
notice, the object being to compel the plaintiffs to employ union 
labour. The pickets did not invite the men to break tlieir con¬ 
tracts, and there was no violence, obstruction, or any acts amount¬ 
ing to a common law nuisance. The Court of Appeal held that 
no offence had been committed under sect. 7 (4) of the Conspiracy, 
<fec. Act, 1875, and that the acts in question were not actionable. 

Watching or besetting which otherwise falls within the pro¬ 
hibition of sect. 7 (4) of the Conspiracy, &c. Act, 1875, will 
not be taken out thereof merely because it is with the view of 
compelling someone else , i.e., some third person and not the 
owner or occupier or occupiers of the house beset, so that the 
words “ such other” in para. (4) are to be read as meaning “any 
other.” (Per Lindley, M.R., in Lyons v. Wilkins, (1899) 1 Cli. 
at pp. 268, 273.) “ Besetting a workman to compel a master 

and besetting a master to compel a workman ” are both within 
the mischief aimed at. (Zb. at p. 273.) 

The word “person” in sub-sect. (4) of sect. 7, also in other 
parts of sect. 7, include apparently a corporation. (Toppin v. 
Feron, 43 I. L. T. R. 190.) 

In Walters v. Green ((1899) 2 Ch. 696), an action had been 
brought by several members of an association of master builders 
against the officials of various trade unions. The plaintiffs, by 
their statement of claim, alleged that the defendants, with the 
intention of compelling the plaintiffs and other members of the 
association to accept the terms of the unions, combined or con- 


(*0 C’f. Wilton v. Renton, 47 So. L. R. 209. 
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spired together to watch railway stations and other places where 
workmen imported by the association to replace men on strike 
might happen to be, for the purpose of persuading them not to 
work for the plaintiffs or any of them, or any other member of the 
association, and in furtherance of the said combination or con¬ 
spiracy did a [series of overt acts for the purpose of persuading the 
workmen as aforesaid. 

Particulars of these overt acts included acts committed on 
various occasions by (a) particular defendants against particular 
plaintiffs; y (b) by particular defendants against all the defendants; 
(c) by the defendants generally against particular defendants. 

Two objections were taken to the action as constituted, viz., 
(1) that there were various torts, which could not be joined 
together, and (2) that there had been a misjoinder of plaintiffs. 

The Court held that the action was properly constituted on 
the grounds as to (1) that the statement of claim alleged that 
the defendants had jointly committed a series of illegal acts 
causing damage to the plaintiffs, so that what was alleged was 
a joint cause of action, and that the case was not one where 
several defendants were being sued in respect of their several 
liability for separate torts ( ib . at p. 701); and as to (2) that the 
plaintiffs were entitled to combine in bringing the action, since 
the right to the relief claimed arose out of the same series of 
transactions. 

It was further pointed out in that case that, even if the result 
of the trial was that some only of the defendants had been guilty 
of the alleged unlawful acts, an injunction might be granted 
against such of them as were found to have been so guilty. 
(Z6. at p. 701.) 

To examine now the provisions of sect. 3 of the Trade Disputes 
and Trade Union Act, 1927. With the exception of sub-sect. (2) 
thereof, which extends the meaning of “intimidation,” sect. 3 
was stated, in the course of the debates, to be merely declaratory 
of the previous law, and to make it clear that it is peaceful per¬ 
suasion and peaceful obtaining and communication of information 
alone which sect. 2 (1) of the Trade Disputes Act, 1906, permits. 

In the first place, sect. 3 (1) purports to define what will 
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amount to a “watching and besetting’* within sect. 7 (4) of the 
Act of 1875, a definition, however, which it is submitted 
cannot be regarded as exhaustive ( t ). According to sect. 3 (1), 
if persons attend (i) in such numbers, or (ii) otherwise in such 
manner, as to be calculated to— 

(a) intimidate (w) any person in the house or place where such 

person resides or works or happens to be (v); or 

(b) obstruct the approach thereto or egress therefrom; or 

(c) to lead to a breach of the peace, 

they will be guilty of the offence of “watching and besetting” 
created by sect. 7 (4) of the Conspiracy, &c. Act, 1875, provided, 
of course, that the other ingredients of the offence are present, 
i.c ., provided that such attendance is “ wrongful and without legal 
authority ” ( x ), and provided that it is “ with a view to compel 
any other person to abstain from doing or to do any act which 
such other person has a legal right to do or abstain from 
doing ” (ar). 

In such a case it will be immaterial whether the offender or 
offenders were acting on their own behalf, or on behalf of a trade 
union, or of an individual employer or firm; and it will be 
immaterial whether or not they were acting in contemplation or 
furtherance of a dispute; and, again, it will be immaterial 
whether or not they were so acting for the purpose of obtaining 
or communicating information or of persuading or inducing any 
person to work or to abstain from working. It should be further 
noted that the offence of “ watching and besetting” may be com¬ 
mitted just as much by an individual acting singly and alone 
as it may bo by a number of persons acting in concert. 

(f) One of the tents appeal's to be whether the alleged acts would amount 
to a common law nuisance. 

(m) As to th3 meaning 1 of “ intimidate,” see sect. 3 (2) of the 1927 Act, 
and supra, pp. 273 ct seq. 

{v) Sect. 3 (1) omits the words “ or carries on business.” Contrast 
sect. 7 (4) of the Conspiracy, &c. Act, 1875, and sect. 2 (1) of the Trade 
Disputes Act, 1906. It would seem, however, that the words “ where a 
person . . . happens to 6c,” would include the place where the person 
“ carries on business .” 

(a?) For the meaning of these expressions, see supra, pp. 267 et set/. 
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In the second place, the effect of sect. 3 (1) of the Trade 
Disputes Act, 1927, must be considered in conjunction with 
sect. 2 {1) of the Trade Disputes Act, 1900. Sect. 2 (1) of the 
Act of 1906 may be regarded as a proviso to sect. 7 (4) of the 
Conspiracy, &c. Act, 1875, exempting certain acts from the penal 
provisions of sect. 7 (4) of the Act, 1878, always providing that 
such acts were, inter alia , done “ in contemplation and furtherance 
of a trade dispute/’ Sect. 3 (1) of the Act of 1927 appears to be 
a rider on sect. 2 (1) of the Trade Disputes Act, 1906, so that that 
provision must be read somewhat as follows:—“ It shall be lawful 
for one or more persons acting on their own behalf, or on behalf 
of a trade union, &c., to attend at or near a house, &c., if they 
so attend merely for the purpose of peacefully obtaining or com¬ 
municating information or of peacefully persuading any person 
to work or abstain from working, provided that—to read in the 
effect of sub-sect. (1) of sect. 3—such a person or persons do not 
attend in such numbers or otherwise in such manner as to be 
calculated to intimidate any person in that house or place, or to 
obstruct the approach thereto or the egress therefrom, or to lead 
to a breach of the peace.” 

Before leaving sect. 3 of the Trade Disputes Act, 1927, the 
provisions of sub-sect. (4) thereof should be noted. That sub¬ 
section creates a substantive offence (iy), punishable summarily by 
a fine of £20 or three months’ imprisonment. 

That sub-section makes it an offence for one or more persons 
to “ watch or beset” a house or place where a person resides (, z) y 
or the approach to such house or place, for the purpose of inducing 
any person (a) to work or abstain from working. This sub¬ 
section makes no reference to the communication, &c. of informa¬ 
tion, so that where the watching and besetting is for this purpose, 
no offence will be committed within sub-sect. (4), though the 
watching and besetting may be otherwise unlawful either at 

O) Qu. whether a substantive offence is not created also by sub-sect. (1) 
of sect. 4 of the Trade Disputes Act, 1927. 

( z ) But not apparently where he works , or carries on business , or happens 
to be. 

(a) But not necessarily the occupant of the house. Cf. supra , p. 285. 
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common law or by virtue of sect. 7 (4) of the Conspiracy, &c. 
Act, 1875, or sect. 3 (1) of the Trade Disputes Act, 1927. 

(5) Following another person with two or more other persons in 
a disorderly manner in or through any street or road. 

Mere following in a disorderly manner is not per se an offence 
under sect. 7 (5). The gist and the pith of the offence, under 
sub-sect. (5), as is the case with the other sub-sections, is the 
doing so with a view to compel the other person to abstain from 
doing or to do some act which he lias a legal right to do or 
abstain from doing. (Per Collins, J., in R. v. Mackenzie, 
(1892) 2 Q. B. at pp. 522, 523; cf. also per Bruce, J., ib. at 
p. 323.) 

If a person joins a crowd which is following another person in 
a disorderly manner, he may be convicted ‘under sect. 7 (5), 
although he himself did not personally commit any disorderly 
acts. ( M'Kinlajj v. Hart, 25 R. (J.) 7.) He would not be 
liable, however, if lie was with the crowd accidentally or for some 
legitimate purpose, as, for example, in order to induce them to 
desist, (lb. at p. 8.) 

With regard to the trial of such of the summary offences 
created by the Conspiracy, &c. Act, 1875, in respect of which a 
penalty amounting to £20 or imprisonment is imposed .( i.e ., 
offences under sects. 4, 5, 6, 7), the accused may elect to be tried 
by indictment (sect. 9); and the right to be so tried by a jury on 
indictment is an absolute and unfettered right which the accused 
enjoys under sect. 9. (R. v. Mitchell, (1913) 1 K. B. 501 (6).) 
Where this course is taken, it is not necessary to aver in the 
indictment that the defendant elected to be tried by a jury. 
(R. v. Chambers, 18 Cox, 401.) 

The indictment should follow closely the form contained in 
the original information, both of which should, of course, follow 
closely the phraseology of the statute. It has been held, however, 

(6) This was the view taken by the majority of the Court in that ease, 
notwithstanding that sect. 9 employs the expression <( may ” and not ‘‘must.” 

s. 19 
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that the insertion of other counts in an indictment, one of which 
was for “ hindering,” did not vitiate an indictment where the 
original pharge in the information was for “ following,” under 
sub-sect. (5) of sect. 7 of the Conspiracy, &c. Act, 1875. (jR. v. 
Hulrne, 9 Cr. App. R. 77.) 


Seamen in relation to the Conspiracy and Protection of Property 

Act , 1875. 

Although it is provided by sect. 16 of the Conspiracy, &c. 
Act, 1875, that the Act is not to apply to seamen, a seaman is 
entitled just as much as other persons to the protection of the 
Act. Thus, in Kennedy v. Cowie ((1891) 1 Q. B. 771), the 
Court held a person guilty of unlawfully intimidating a iireman 
for the purpose of compelling him to abstain from joining a 
vessel after he had signed articles to serve thereon as a fireman, 
and the meaning of sect. 16 of the Act was thus explained by 
Day, J. ( ib . at p. 773): “All that is meant by this saving 
clause ( ( i.e. y sect. 16) is that nothing in this Act shall make 
persons (who are Beamen responsible for the offences there dealt 
with. That is to say, the penalties and punishments provided by 
the Act are not to fall upon seamen. It is not meant that anyone 
may commit these offences upon seamen (c).” 

As to who are to be regarded as “ seamen ” for the purpose 
of eect. 16, reference should be made to R. v. Irynch and Jones 
((1898) 1 Q. B. 61). It was there held that “ seamen ” had the 
same meaning as it had for the purpose of the Merchant Shipping 
Acts, i.e., persons .(except masters, pilots and apprentices duly 
indentured and registered) employed or engaged in any capacity 
on board any ship (d),” in which expression would also be appa¬ 
rently included persons employed or engaged on board a ship, 
who at the material time may be on shore on duties connected with 

(c) Of. also Farmer v. Wilson , 69 L. J. Q. B. 496. 

( d ) This is the definition in sect. 742 of the Merchant Shipping Act, 1894. 
As to what persons have been held to be seamen for the purposes of that 
Act, cf. Temperley’s Merchant Shipping Acts, 3rd ed., at pp. 410, 411. 
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the ship. (R. v. Lynch, ib. at p. 66.) Persons, however, whose 
calling or occupation is the sea, but who are not actually so em¬ 
ployed or engaged at the time, are not “ seamen.” (Ib.) The 

reason why this .restricted term is to be given to the expression 
“seaman” in sect. 16 of the Conspiracy, &c. Act, 1875, is ex¬ 
plained by Lord Russell, C.J., in R. v. Lynch (ib. atpp. 65, 66), 
on the ground that penal provisions of a somewhat similar 
character are contained in the Merchant Shipping Acts, the in¬ 
tention of the Legislature being not to make double provision 
for offences by “ seamen ” to whom the Merchant Shipping Acts 
applied. Where, therefore, a person is not a “ seaman,” the fact 
that he happens to be a seafaring man will not entitle him to rely 
on sect. 16 of the Conspiracy, &c. Act, 1875. 


19 (2) 
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CHAPTER XIX. 

PENALTIES AND OFFENCES UNDER THE TRADE UNION ACTS, 1871 

AND 1876. 

The Trade Union. Act of 1871 and the Trade Union Act of 1876 
create (certain penalties and offences recoverable and triable sum¬ 
marily under the Summary Jurisdiction Acts. 

Before dealing in detail with these summary penalties and 
offences, it would be appropriate to refer to the general provisions 
contained in the above Acts with regard to the summary proce¬ 
dure applicable in the above cases. 

By sect. 19 of the Trade Union Act, 1871, all offences and 
penalties under that Act, and also under the Act of 1876, since 
both these Acts are to be construed as one (sect. 1 of the Trade 
Union Act, 1876), may be prosecuted and recovered in the manner 
directed under the Summary Jurisdiction Acts (a), and summary 
orders may be made and enforced on complaint before a Court of 
summary jurisdiction in the manner provided by the Summary 
Jurisdiction Acts (r/), so that proceedings may be commenced 
either jiy complaint or by information. 

The Court of summary jurisdiction when hearing and deter¬ 
mining any information or complaint will be constituted as 
follows: (1) in any place w r ithin the jurisdiction of a metropolitan 
police magistrate or other stipendiary magistrate or his substitute; 
(2) in the City of London, of the Lord Mayor or any Alderman 
of the City; (3) elsewhere, of two or more justices of the peace 

(«) Of. sect. 23 of Trade Union Act, 1871. The procedure of the Courts 
of summary jurisdiction is regulated by the Summary Jurisdiction Aot, 1848, 
the Summary Jurisdiction Act, 1884, the Summary Jurisdiction Aot, 1899, 
the Criminal Justice Administration Act, 1914, and the Criminal Justice Act, 
1925. As to procedure under the Summary Jurisdiction Acts, see Stone’s 
Justices’ Manual. 
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sitting in petty sessions. (Sect. 19 of Trade Union Act, 1871.) 
With regard to the constitution of the Court, the provisions of 
sect. 22 of the Trade Union Act, 1871, must also be carefully 
noted. According to isect. 22, a person who is a (a) master, or 
(b) the father, son or brother of a master, in the particular manu¬ 
facture, trade or business in or in connection with which any 
offence under the Act of 1871, or, it is submitted, the Act of 
1876, is charged to have been committed, must not act as, or as 
a member of, the Court of summary jurisdiction, or of the Court 
of appeal therefrom. This provision, therefore, creates, as it were, 
a statutory bias, which is in addition to the other kinds of bias, 
which might justify the quashing of a conviction at common law. 

The description of any offence under the Trade Union Acts of 
1871 or of 1876 will be sufficient if it is in the words of the 
Act (sect. 19, proviso (2)), and any exemption, proviso, excuse or 
qualification, whether it does or does not accompany the descrip¬ 
tion of the offence in the Act, may be proved by the defendant, 
but it need not be specified or negatived in the information, but 
even if it is so specified or negatived no proof in relation thereto 
will be required on the part of the informant or prosecutor 
(sect. 19, proviso (8)). The effect of this latter proviso is, there¬ 
fore, merely to shift the burden of proof as to any such “ excep¬ 
tion, exemption, proviso, excuse or qualification,'’ from the prose¬ 
cutor to the defendant. 

Appeals will lie to Quarter Sessions from any order or con¬ 
viction made by a Court of summary jurisdiction at the instance 
of any party thereby aggrieved (sect. 20 of Trade Union Act, 
1871 (6)), so that the prosecutor, and not only the defendant, 
has a right of appeal. 


Sect. 1.— Penalties . 

A. Registered Union in Operation for Seven Days without 
Registered Office. {Penalty.) 

If any trade union is registered (c) under the Trade Union 
Acts and is in operation for seven days without having a regis- 

(< b ) Infra, App. (0 Cf. supra, pp. 110 et seq. 
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tered office (d) to which all communications and notices may be 
addressed— 

(a) the union, and 

(b) every officer thereof, 

shall each incur a penalty not exceeding £5 for every day during 
which it is so in operation. (Sect. 15 of Trade Union Act, 1871.) 

The penalty may be prosecuted and recovered in the manner 
directed under the Summary Jurisdiction Acts (sect. 19 of Trade 
Union Act, 1871 (e)), and it would seem that any person may 
take proceedings, since the statute does not specify any par¬ 
ticular person to do so (/). ( Cole v. Coulton, 29 L. J. 125.) 

The union may be sued in its registered name ( per Lord Shand 
in Taff Vale Case , (1901) A. C. at p. 441), but it would seem 
necessary to join the trustees in order to obtain payment. 

B. Failure to give Notice or to send Document. (Penalty.) 
Where there is a failure— 

(a) to give any notice which is required to be given by the 

Trade Union Act, 1876; or 

(b) to send any document which is required to be sent by 

the Trade Union Act, 1876, 

then— 

(1) the trade union, so failing, 

(2) —(a) every officer or other person bound by the rules of the 

union to give or send any such notice or document* 
respectively; or 

(b) if there is no such officer, then every member of 
the committee of management, unless proved to be 
(i) ignorant of, or (ii) to have attempted to prevent the 
omission to give or send any such notice or document, 
respectively, 

( d ) Cf. supra, p. 113. 

(e) Cf. swpra, p. 292. 

(/) Contrast sect. 15 of Trade Union Act, 1876> where the persons are 
specified. 
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will be liable to a penalty of not less than £1, and not more than 
£5, and to an additional penalty of the like amount for each 
week during which the omission continues, such penalty being 
recoverable at the suit of (a) the Chief or Assistant Registrar, 
or (b) any person aggrieved. (Sect. 15 of Trade Union Act, 
1876.) 

Since specific mention is made of the persons who may recover 
the penalty, no other person can take proceedings. (Contrast 
sect. 15 of Trade Union Act, 1871 (h).) 

The union, if registered, may be sued for such penalty by its 
registered name. (Tajff Vale Case , (1901) A. C. 426.) “A 
registered trade union ... is liable to be sued for penalties , in 
the society’s name.” (Per Lord Shand, ib. at p. 441.) It would 
seem necessary, however, to join the trustees in order to obtain 
payment. 

It is submitted that the notices and the documents referred 
to in sect. 15 of the Trade Union Act, 1871, are such motioes 
and documents as are required solely by the Trade Union Act, 
1876, i.c., under sect. 6 (union carrying oil business in more than 
one country); under sect. 13 (change of name and amalgama¬ 
tion); under sect. 14 (dissolution). 

The penalty may be recovered in the manner directed by the 
Summary Jurisdiction Acts. (Sect. 9 of Trade Union Act, 
1871.) 

C. Failure to Comply uith Provisions as to Annual General 
Statement. (Penalty.) 

Every (1) trade union (i), (2) officer of a trade union ( i ), 
(a) failing to comply with, or (b) acting in contravention of, 
sect. 16 of the Trade Union Act, 1871 (which relates to the 
annual general statement, to be prepared and sent to the Registrar, 

(A) Cf. supra, pp. 293, 294. 

(t) Note that sect. 16 of the Trade Union Act, 1871, applies to registered 
unions, but its provisions have now been extended in parts to unregistered 
unions having a political fund. Cf. sect. 4 (6) of Trade Disputes Act, 1927, 
and supra, p. 83. 



296 


TRADE UNION LAW AND PRACTICE. 


in the case of registered unions), will be liable to a penalty not 
exceeding £5 for each offence. (Sect. 16 of Trade Union Act, 
1871.) 

The penalty may be recovered, by any person (ft), in the manner 
directed under the Summary Jurisdiction Acts. (Sect. 19 of 
Trade Union Act, 1871 (?).) 

As to the requirements of sect. 16 with regard to the annual 
general statement. (See supra, p. 182.) 

When analysed, sect. 16 of the Trade Union Act, 1871, provides 
for three distinct matters, viz.:— 

I. The transmission to the Registrar before the 1st June in 
each year of the general statement , prepared and made out to such 
date and in such form as required by the Registrar, of the receipts, 
funds, effects and expenditure of the union, showing fully (a) the 
assets and liabilities at the date; (b) the receipts and expenditure 
during the year preceding the date to which it is made out; 
(c) the expenditure in respect of the several objects of the union, 
which items must be shown separately; (d) such other particulars 
as the Registrar might require. 

II. The receipt, by every member of and depositor in the union, 
of a free copy of the annual general statement, on application, 
therefore, being made to the treasurer or secretary. 

III. The transmission to the Registrar, together with the 
annual general statement, of— 

(a) a copy of— 

(i) all alterations of rules, 

(ii) new rules, 

(iii) change of officers, 

made during the year preceding the date up to which 
the general statement is made out. 

(b) a copy of the rules of the trade union as they exist at the 

date up to which the general statement is made out. 

(&) Cf. supra, p. 294. 

(I) Cf. supra 3 p. 292. 
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D. False Entries and Omissions from Annual General Statement 
and from Annual Return of Copies of Rules . {Penalty.) 

Every person, who— 
wilfully (a) makes, or 

(lb) orders to be made, 

(i) any false entry in, or (ii) any omission from— 

(a) the annual general statement; or 

(b) the annual copy of all alteration of rules, new rules, 

and changes of officers (returnable to the Registrar 
with the annual general statement); or 

(c) the annual copy of the rules of the union as they exist 

at the date up to which the annual general statement 
is made out, 

which are required in the case of registered (m) unions 
by sect. 16 of the Trade Union Act, 1871,— 
will be liable to a penalty not exceeding £50 for each offence. 
(Sect. 16 of Trade Union Act, 1871.) 

This penalty may be recovered by anyone (n), and may be 
recovered under the Summary Jurisdiction Acts. (Sect. 19 of 
Trade Union Act, 1871 (o).) 

Sect. 2.—Offences. 

A. Fraudulent Obtaining, Withholding and Misapplication of 
Funds , cOc. of Registered Trade Union. 

If any person (p),— 

(a) by false representation or imposition, obtains possession 
of any monies, securities, books, papers, or other 
effects, of a registered trade union; or 

(m) The provisions of sect. 16, it should be noted, also apply in part to 
unregistered unions having a political fund. Cf. sect. 4 (6) of Trade Disputes 
Act, 1927, and supra , p. 83. 

(w) Cf. supra, p. 294. 

(o) Cf. supra, p. 292. 

Qp) Sect. 12 does, in effect^ apply to all persons, although specific mention 
is made therein of (a) any officer, (b) member jor other person being or 
representing himself to be a member of the union, and (c) the nomineev 
executor, administrator, or assignee of a member. 
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(b) having any monies, securities, books, papers, or other 
effects, of a registered trade union in his possession, 

(i) ivilfully withholds the same; or 

(ii) fraudulently applies the same; or 

(iii) wilfully applies any part of the same to pur¬ 
poses other than those expressed or directed in the 
rules of the trade union or any part thereof, 

he may be summarily ordered by a Court of summary juris¬ 
diction to deliver up all such monies, securities, books, papers, or 
other effects, to the trade union, or to repay the money applied 
improperly, and to pay, if the Court thinks fit, a further sum 
of money not exceeding £20, together with costs not exceeding 
20s. In default, he will be liable to be imprisoned, with or with¬ 
out hard labour, for any time not exceeding three months. 

The proper Court in which proceedings under sect. 12 may be 
taken is the Court of summary jurisdiction (q) for the place in 
which the registered office of the trade union is situate, or the 
Court of summary jurisdiction (q) for the place where the offence 
has been committed (r). 

The complaint may be made (s) by any person on behalf of the 
trade union, or by the Registrar (sect. 12 of the Trade Union 
Act, 1871), and it will be sufficient to describe it in the words of 
the Act. (Sect. 19, proviso 2, of the Trade Union Act, 1871.) 

Where the offence which is committed amounts to an indictable 
offence, there is nothing to prevent the offender from being tried 
by indictment (sect. 12 of the Trade Union Act, 1871), but if 
a conviction has been obtained under sect. 12 for the same offence, 
no proceedings by indictment can be taken against the offender. 
(16.) Moreover, where proceedings under sect. 12 are taken the 
civil remedy will be extinguished, at any rate, where the offender 

(?) As to the constitution of the Court, see sect. 19, proviso 1, of 4he 
Trade Union Act, 1871. 

(r) Sect. 5 of the Trade Union Act, 1876. 

09 In Scotland the complaint may be made at the instance of the Procurator 
Fiscal of the Court to which such complaint is competently made, or by the 
trade union with his concurrence. (Sect. 12 of Trade Union Act, 1871.) 



PENALTIES AND OFFENCES. 


299 


has been imprisoned (£)> since proceedings under sect. 12 are 
partly in the nature of civil proceedings. ( Vernon v. Watson , 
(1891) 2 Q. B. at p. 290.) The order for payment is by the terms 
of sect. 12 to be executed by imprisonment, and it is doubtful 
whether a distress warrant can be issued to enforce the order. 

( Per Lord Esher, M.R., in Vernon v. Watson , (1891) 2 Q. B. 
at p. 291.) The imprisonment is an execution of both the civil 
and the criminal remedy, (lb. at p. 292.) B,ecp. v. Trnscott 
(81 L. T. 188), w r ould seem to be an authority in favour of the 
view' that an order for distress and sale might be made by the 
justices in the event of disobedience to an order made under 
sect. 12. In Reg . v. Trnscott summonses had been issued, under 
sect. 12, against two officers of local branches of a trade union 
charging them with wilfully withholding certain sums of money 
belonging to the union. Both defendants admitted the charges, 
and orders headed “Civil Debt” were made for payment, or in 
default distress and sale. Both defendants defaulted, and an 
application for committal was made. The magistrates, however, 
refused to commit, considering that they had no pow r er to do so 
unless judgment summonses were issued and proof of means were 
given, the magistrates being of opinion that sect. 12 of the Trade 
Union Act, 1871, had been modified by sect. 6 of the Summary 
Jurisdiction Act, 1879 ( u ), and that accordingly the orders that 
had been made were for the payment of civil debts. On applica¬ 
tion for a certiorari to remove the original orders made by the 
magistrates for payment, or in default distress and sale, the 
Divisional Court refused to issue a w r rit of certiorari on the ground 
that the orders w 7 ere regular on the face thereof. 

(£) Knight v. Whitmore , 53 L. T. 233 ; Varnon v. Watson, (1891) 2 Q. B. 
2S8. Contrast United Builders* Labourers Union v. Stevenson , " Times,” 
7th Feb., 1906, where payment was ordered after conviction and imprisonment 
under the Falsification of Accounts Act, 1875. 

(«) Sect. 6 provides that where by any Act a sum of money is recoverable 
by complaint to a Court of summary jurisdiction, and not on information, 
such sum shall be deemed to be a civil debt, and shall be recoverable in a 
Court of summary jurisdiction as such, and not otherwise. As to recovery 
of civil debts in a Court of summary jurisdiction, see sect. 35 of the Summary 
Jurisdiction Act, 1879. 
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Sect. 12, however, does not otherwise oust the jurisdiction of 
the superior Courts, and does not prevent an action being brought 
by a trade union against its trustees to restrain a breach of trust, 
or to make them accountable for a breach of trust. ( Per Lord 
Lindley in Taff Vale Case, (1901) A. C. 444.) 

Proceedings under sect. 12 of the Trade Union Act, 1871, will 
be governed by the provisions of the Summary Jurisdiction Acts, 
with an appeal to Quarter Sessions by any party aggrieved by 
an order or conviction. 

As the offence referred to in sect. 12 of the Trade Union Act, 
1871, is of a criminal character, it is necessary to prove misconduct 
of a criminal character. Thus in Madden v. Rhodes ((1906) 1 
K. B. 534), it was held that an officer of a trade union who 
wilfully withheld money of the trade union upon a dispute arising 
was not, in the absence of fraud, liable to the penalties imposed 
by sect. 12 of the Trade Union Act, 1871, but that an action 
might have been brought against him under sect. 9 to recover 
the money, the Court expressly upholding the principle that was 
laid down in Barrett v. Markham (7L.B.C.P. 405), a decision 
under a very similar provision in sect. 44 of the Friendly Societies 
Act (18 & 19 Viet. c. 63). In the latter case it was held that 
in order to render the treasurer of a friendly society liable for 
“withholding or misapplying” the funds of the societA' some 
fraud or misrepresentation had to be proved, mere inability to pay 
not being sufficient ( x ). 

On the other hand, a sufficient primd facie case will be made 
out where it is shown that the defendant has received property 
of the society and has failed to give it up on demand. (R. v. 
Bennett, 63 L. J. M. C. 181.) In that case the steAvard of a 
friendly society had been entrusted with the society’s stock of 
Avine, &c., it being his duty to pay over Aveekly the amount he had 
received during the Aveek in respect of Avine, &c. supplied to the 
members. On an account being taken at the end of a quarter 
a large deficiency Avas found to exist. A summons, however, Avas 

(a) Of. also Scott v. Wilson, 9 T. L. R. 492 (a friendly society .case), 
where the Ckmrt pointed out that there must be a dishonest withholding or 
misapplying. ^ 
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refused on these facts by a magistrate, against whom a mandamus 
was subsequently obtained on the ground that the above facts 
disclosed a prima facie case of “ withholding or misapplying.” 

Inasmuch as sect. 12 does not apply to unregistered trade unions* 
conduct on the part of any person which would have amounted to 
an offence had the union been registered cannot be made the 
subject of proceedings subsequently, on the society’s being regis¬ 
tered, unless the offence is of a continuing nature Q/), and unless 
also the offender is a party to the subsequent registration. Thus 
in Patrick v. Gilbert (28 L. J. M. C. 315), an unregistered 
friendly society appointed G. as treasurer, and handed monies 
over to him. A schism afterwards took place, whereupon G. 
resigned and refused to give up the money. The majority of the 
association afterwards registered themselves as a friendly society* 
and took proceedings against G. for unlawfully “withholding.” 
It was held that these proceedings were misconceived, the Court 
holding that it would have been otherwise had all the members of 
the old association been registered as a friendly society, and had 
the defendant been a party to the association becoming registered. 
(Cf. per Cockburn, C.J., ib. at p. 316 ( 2 ).) 

Although sect. 12 speaks of the various offences being com¬ 
mitted by, inter alia , “the nominee, executor, administrator or 
assignee” of a member thereof, it is important to observe that 
these persons cannot be made, as it were, vicariously responsible 
for the act or default of the offending member. As Mellor, J., 
pointed out* in The Minerva Lodge v. JJ. of Liverpool , Ex parte 
O'Donnell (a decision under sect. 24 of the Friendly Societies 
Act (18 & 19 Viet. c. 23), which is very similar), the above 
provision is intended to apply to cases where the monies, &c. havo 
been obtained, or are withheld improperly, by some personal act 

(y) " Wilfully withholding ” appears to be the only offence in sect. 1$ 
which is of a continuing nature. (Mayer v. Harding , 17 L. T. 140.) In 
consequence the six months* limitation in respect of summary offences will 
not apply. Of. also Mackie v. Fox , 105 L. T. 523, where the summary 
offence of “ misapplication 99 under sect. 87 (3) of the Friendly Societies Act, 
1896, was held barred within six months by virtue of seot. 11 :of the 
Summary Jurisdiction Act, 1848. 

(s) Cf. also Ex parte Gordon , 15 J. P. 767. 
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of the nominee, &c. of the member, and does not apply to cases 
where the nominee, &o. has come into possession of such monies, 
Ac. “ merely in his representative character, and not through any 
wrongful act of his own.” It would be different, of course, if 
specific monies or property of the union is shown to be in the 
actual possession of the nominee, &c. 

B. Circulating False Copies of the Rules. 

If any person, ivith intent to mislead or defraud, gives— 

(a) to any member of a registered trade union, or 

(b) to any person intending or applying to become a mem¬ 

ber of a registered trade union, 

a copy of— 

(i) any rules, or 

(ii) any alterations or amendments of the rules, 
other than those respectively which exist for the time being, on 
the pretence that — 

(a) the same are the existing rules of such trade union, or 

(b) there are no other rules, 

he shall be deemed guilty of a misdemeanour. (Sect. 18 of the 
Trade Union Act, 1871.) 

The offence may be prosecuted under the Summary Jurisdiction 
Acts. (Sect. 19 of the Trade Union Act, 1871 (a).) 

•C. Giving Copy of Rules on the Pretence that they are the Rides 
of a Registered Union which is not Registered. 

If any person— ivith intent to mislead or defraud—gives a copy 
of any rules to any person on the pretence that such rules are the 
rules of a registered trade union, which in fact is not registered, 
will be guilty of a misdemeanour. (Sect. 18 of the Trade Union 
Act, 1871.) 

The offence may be prosecuted summarily. (Cf. sect. 19 of 
the Trade Union Act, 1871 ( b ).) 


(a) Cf. supra , p. 292. 


(Ji) Supra, p. 292. 
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CHAPTER XX. 

CIVIL PROCEDURE. 

In any action or proceeding which is intended to be brought by 
or against a trade union, it is very necessary to inquire whether 
the union is registered or unregistered. As has been explained 
in a previous chapter (supra, pp. 51 etseq.), the status of a regis¬ 
tered union is very different from that of an unregistered union. 
While the former, although not exactly a corporation, has many 
of the attributes of a corporation, the latter is nothing more than 
ail unincorporated association of individuals. 

Moreover, in the case of registered trade unions, there are 
certain special provisions contained in sect. 9 of the Trade Union 
Act, 1871 (which must be read in conjunction with sect. 4 (2) 
of the Trade Disputes Act, 1906), with regard to proceedings, 
both civil and criminal, “concerning property, right or claim to 
property ” of the trade union, and these provisions will require 
special consideration. 

I shall deal in the first instance, however, with the position of 
registered and unregistered trade unions in relation to action in 
general. 

Unregistered Unions. 

Inasmuch as an unregistered trade union is merely an unin¬ 
corporated association of individuals, the practice rules which 
apply to such bodies must be observed. 

Representative Actions . 

In the case of an unregistered trade union, in considering who 
should be made parties to the action, two courses are open, either 
to make all the members thereof parties to the action, which will 
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obviously prove very inconvenient, or else to have recourse to the 
representative procedure afforded by O. 16, r. 9, of the R. S. C. 
O. 16, r. 9, provides that “ where there are numerous persons 
having the same interest in one cause or matter (a), one or more 
of such persons may sue or be sued, or may be authorised by the 
Court or a judge to defend in such cause or matter on behalf or 
for the benefit of all persons so interested.” This representative 
procedure may also be adopted by registered trade unions, even 
in cases to which the provisions of sect. 9 of the Trade Union 
Act, 1871, may be applicable, that section apparently providing 
an alternative procedure. 

In considering whether a representative action is maintainable, 
one must consider what is common to the class, not what differen¬ 
tiates ,the cases of individual members. Thus, if the persons 
named as plaintiffs are members of a class having a common in¬ 
terest, it does not matter that the nominal plaintiffs may have 
been wronged or inconvenienced in their individual capacity. 
(Per Lord Macnaghten in Bedford v. Ellis, (1901) A. C. at 
p. 7.) 

Where it is intended to employ the representative /procedure 
provided for by O. 16, r. 9, it is important to see that the persons 
who are actually made parties as representing the union are suffi¬ 
ciently ^representative of the union. ( Taff Vale Case, (1901) 
A. C. at p. 438.) 

In general, it will be sufficient to select the proper officers of 
the union, i.e., the members of the executive committee and the 
trustees. (See per Lord Macnaghten in the Taff Vale Case, (1901) 
A. C. at p. 439; cf. also ib. at p. 443.) It would appear, how¬ 
ever, that the officers of a branch would not be properly representa¬ 
tive of the parent union. (See Thomas v. Portsmouth “ A,” 28 
T. L. R. 373.) In Parr's Case ((1913) 1 Ch. 366), the president, 
vice-president, treasurer and secretary, as being the chief officials 
of the association, were held to be sufficiently representative, 

(a) As to the meaning of the words “ having the same interest in one cause 
or matter,” as used in 0. 16, r. 9, see ithe notes to .0. 16*, r. 9, in the 
Annual Practice. Of. also Hardie v. Chilton, 43 T. L. R. 477, where, how¬ 
ever, it was held that there was no common interest. 
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although there were an executive committee and trustees of the 
association who were not joined or made parties. ( lb . at p. 375.) 

The following cases are selected as showing the persons who 
were made parties:— 

(1) Rigby v. Connol (14 Ch. D. 483).—Registered union. 
Expulsion. Committee and trustees (defendants). 

(2) Chamberlain's Wharf v. Smith ((1900) 2 Ch. 605).—Un¬ 
registered (?) union. Expulsion. Members of committee only 
(defendants). 

(3) Osborne v. Amalgamated Society of Railway Servants 
((1911) 1 Ch. 540).—Registered union. Expulsion. Union and 
trustees (defendants). 

(4) Parr v. Lancashire and Cheshire Miners' Federation 
((1913) 1 Ch. 366).—Unregistered association, consisting of, 
inter alia , registered union consisting of registered branches. 
Misapplication of funds; expulsion. Branch union and trustees, 
parent union and trustees, president, vice-president, treasurer and 
secretary of unregistered association (defendants). 

(5) Wolstenholme v. Amalgamated Musicians' Union ((1920) 
2 Ch. 388).—Registered union. Expulsion. Union (defendants). 
(Cf. also Burn v. National Amalgamated Labourers' Union {jib. 
at p. 364). 

(6) Bruce v. Donaldson ((1918), 53 I. L. T. R. 24).—Expul¬ 
sion. Three members of body. 

Owing to some unfortunate observations that were made in 
Temperton v. Russell ((1893) 1 Q. B. at p. 438), it was thought 
at one time that O. 16, r. 9, only extended to persons “ who have 
or claim some beneficial proprietary right ( e.g ., some benefit 1 under 
the rules {Wood v. Macarthy, (1893) 1 Q. B. at p. 776)) which 
they are asserting or defending in the cause or matter.” In 
Bedford v. Ellis ((1901) A. C. 1, at p. 8), Lord Macnagbten 
pointed out that the application of O. 16, r. 9, was not so re¬ 
stricted. and that the rule was intended to apply the practice of 
the Court of Chancery to all divisions of the High Court. u Under 
the old practice,” Lord Macnaghten added, “ the Court required 
the presence of all parties interested in the matter in suit, in 
order that a final end might be made of the controversy. . . . 
s. 20 
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Given a common interest and a common grievance, a representa¬ 
tive suit was in order if the relief sought was in its nature bene¬ 
ficial to all whom the plaintiff proposed to represent/* (Cf. also 
Taff Vale Case, (1901) A. C. at p. 443; Markt v. Knight S.S. 
Co ., (1910) 2 K. B. 1021, at pp. 102, 103 and sq.; Janson v. 
Property Insurance Co., 30 T. L. K. at p. 50.) 

Where the parties in a representative action are not sufficiently 
representative, the defect may be remedied by the addition of 
other persons, usually, though not necessarily, on their own appli¬ 
cation ( Parr's Case, (1913) 1 Ch. at p. 375). Thus, in Howderis 
Case ((1903) 1 K. B. 308), trustees (6) were added by the Court 
of Appeal; and in Charnock v. Court ((1899) 2 Ch. 35) the writ 
was amended by making all the members of the union plain¬ 
tiffs (c). This was done, however, by agreement, some who had 
been made plaintiffs without their authority having been subse¬ 
quently added as defendants. (Cf. (1899) 2 Ch. 703, n.) 

On the other hand, where a case does not fall within O. 16, l*. 9, 
the writ and subsequent proceedings, if any, will be amended by 
striking out the words indicating that the defendants were sued 
in a representative capacity. (Temperton v. Russell, (1893) 1 
Q. B. 435 (<*).) 

Where there are several classes of persons with conflicting 
interests, it seems that each class must be represented. (Bromley 
v. Williams, 32 Beav. 177, atp. 188; Wood v. Macarthy, (1893) 
1 Q. B. at p.777.) 

Where a person refuses to be made a party to a representative 
action, the Court will compel him to do so in a proper case. Thus, 
in Wood v. McCarthy ((1893) 1 Q. B. at p. 775), the president 
and secretary of an association were ordered to defend on behalf 
of all the members thereof. 


(i) See Ideal Films, Ltd. v. Richards, 43 T. L. B. 7; Parr’s Case, (1913) 
1 Oh. at p. 375. 

(c) Of. O. 16, r. 11. 

(d) The observations of Lindley, L.J., in this case as to the meaning of 
the words “ having the same interest,” &c., were subsequently corrected in 
Bedford v. Ellis, (1901) A. O. at p. 8. Cf. also Taff Vale Case, (1901) 
A. C. at p. 443. 
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A plaintiff, however, will not be able to select at will the persons 
whom he is going to sue as representing the union, where the 
union is a defendant, that being a matter to be determined by 
the Court (see London Association for Protection of Trade v. 
Greenland, (1916) 2 A. C. atp. 39); and it seems that any irregu¬ 
larity in this respect, or, indeed, generally, as far as the provi¬ 
sions of O. 16, r. 9, are concerned, cannot be waived, (lb.) 

As to how far the representative procedure afforded by O. 16, 
r. 9, may be employed where the union is being sued for tort does 
not appear to be quite clear, and, as Lord Shand pointed out in 
Bedford v. Ellis ((1901) A. C. at p. 18), the actual decision in 
Temperton v. Russell ((1893) 1 Q. B. 435) may be explained on 
the ground that the action there was one of tort, so that the 
defendants could not have been sued in a representative capacity. 

The better opinion would, however, appear to be that an un¬ 
incorporated association of individuals may in certain circum¬ 
stances be sued in a representative action, even in tort(c). The 
difficulty, of course, will be met with in such cases that it will be 
impossible to bring home, to all the members of the union, the 
authorisation of the tort, and, unless this is proved, it is submitted 
that an action in tort against some of the members of the union, 
sued on behalf of themselves and all the other members of the 
union, would be misconceived. (See per Lord Buckmaster in 
London Association for Protection of Trade v. Greenland, (1916) 
2 A. C. at p. 20; cf. also Churchill v. Whetnall, 87 L. J. Ch. 
524.) 

Whatever may be the liability of unincorporated associations 
to be sued in tort, the liability of trade unions in this respect has 
undoubtedly been practically removed by reason of sect. 4 of the 


(<?) In support of this proposition, see dicta of Lord Macnaghten in the 
Taff Vale Case, (1901) A. G. at pp. 439, 443. Gf. also per Lord Atkinson 
in London Association for Protection of Trade v. Grectdands, (1916) 2 A. C. 
a,t p. 30; Vacher’s Case, (1913) A. G. 120. Cf. also Mercantile Marine 
Service Associatio)% v. Torres , (1916) 2 K. B. 243; StarJet v. Knight Steam¬ 
ship Co., (1910) 2 K. B. 1021 (“ No representative action can lie where the 
sole relief sought is damages,” per Fletcher Moulton, L.J., ib . at p. 1040); 
Churchill v. Whetnall , 87 L. J. Ch. 524; London Motor Cab Proprietors v. 
Twentieth Century Press, 34 T. L. R. 66 (libel). 

20 ( 2 ) 
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Trade Disputes Act, 1906, and there can be now but a very few 
cases in which a trade union may be sued for its torts. (Cf. 
infra, p. 314.) 

Where the representative procedure of 0. 16, r. 9, is adopted, 
there are some practical points to which attention might be drawn 
as far as the form of the writ is concerned. These rules are as 
follows:— 

(1) The class of persons to be represented must be clearly 

stated in writ. (Starlet's Case , (1910) 2 K. B. at 
pp. 1033, 1034.) 

(2) The representative capacity should be stated in the title of 

the writ. (Re Royle, 5 C. D. 540.) 

(3) It should also be stated in the indorsement. (O. 3, r. 4.) 

(4) In any case it must be stated in the title of the statement 

of claim. (Re Tottenham , (1896) 1 Ch. 628.) 

This would cure its omission from the title of the writ and also 
probably its omission from the indorsement (/). A statement in 
the body of the statement of claim will not suffice, though leave to 
amend the title of the statement of claim may be given. (Z5.) 

It may be, however, that the union is desirous of defending 
an action brought against it by means of the representative pro¬ 
cedure. In such a case it will be necessary for a representative 
order to be obtained on summons or notice under O. 30, where 
applicable (g). Apparently there is nothing to prevent a defen¬ 
dant union from being sued in a representative action without 
obtaining a representative order, but while, in the former case, the 
judgment would only be binding on the defendants appearing on 
the record, in the latter it would probably be binding on all the 
members. The decision of the Court of Appeal in Walker v. 
Sur ((1914) 2 K. B. at pp. 934, 935, 936) is apparently to this 
effect. It may be noted that, where the property of an unincor¬ 
porated association ds vested in trustees, it is always prudent to 
make the trustees parties to the action as well (Walker v. Sur, 
(1914) 2 K. B. at p. 937; Ideal Films , Ltd. v. Richards , 43 

(/) See O. 70, r. 1. 

( 9 ) See notes to O. 16, r. 9, in Annual Practice, under tit. “ Order.” 
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T. L. E. 7); and, indeed, unless there is some such common fund 
in trustees, a representation order, at any rate in cases of contract, 
will not be made. ( Walker v. Sur; Hardie v. Chilton , 43 
T. L. E. 477.) 

Registered Union may Sue and he Sued in Registered Name. 

So far I have been considering the rules as to representative 
actions under O. 16, r. 9, the provisions of which apply equally 
to registered or unregistered trade unions. As far as unregistered 
unions are concerned, this is for all practical purposes the only 
way in which they can sue or be sued. But registered unions, by 
reason of the fact that they enjoy some of the attributes of a 
corporation, may sue and be sued in their registered name ( h ) 
in the same way as a corporation may sue or be sued in its 
corporate name. Thus in the Taff Vale Case ((1901) A. C. 426, 
it was held by the House of Lords that a registered union might 
be sued in its registered name (the action there being for ,an 
injunction to restrain the defendant union from doing certain 
unlawful acts), Lord Shand adding in his judgment (ib . at 
p. 441), that the provisions in the Trade Union Acts implied not 
only a liability on a registered union of being sued in its 
registered name, but also a privilege of thus suing. 

Where, however, the judgment or order is for the payment 
of money, it can only be enforced against the property of the 
union, and in order to achieve this result it will be essential to 
sue the trustees. (See Taff Vale Case , per Lord Lindley, ib. at 
p. 445.) 

There appears to; be, however, one exceedingly important 
limitation to the general principle of the Taff Vale Case. 

Where any proceeding ( e.g ., in respect of agreements for the 
application of funds to provide benefits) is prohibited by sect. 4 
of the Trade Union Act, 1871, so that no action will lie, unless it 
can be supported by the common law, i.e. y in actions by unions 

( h ) Unregistered unions may not sue or be sued in their union names. 
{Gould v. South Wales Miners* Federation (unreported—Younger, J., July, 
1917).) 
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lawful at common law, which, had the union been lawful by statute 
alone, would have been prohibited by virtue of sect. 4 of the Trade 
Union Act, 1871, then it seems the trade union, even if it is 
registered, cannot be sued in its registered name. The judgment 
of Lord Atkinson in Russell's Case ((1912) A. C. at p. 430) on 
this point may be quoted with advantage. Thus Lord Atkinson 
says:—“ It is true that in the Taff Vale Case it was held that a 
trade union might be sued in its trade name for wrongs com¬ 
mitted by its agents; but when the judgments delivered in that case 
are examined, and especially the judgment of Farwell, J., . . . 
it will be seen that that decision was based entirely upon the pro¬ 
visions of the Trade Union Act of 1871, as amended by the Act 
of 1876. The conclusion which, it appears to me, must neces¬ 
sarily be drawn from these judgments is this, that if the Act of 
1871 had contained a provision to the effect that nothing in it 
should enable any Court to entertain any legal proceedings 
founded upon any tort committed by a trade union through its 
agents, the decision of the House in the Taff Vale Case would 
have been precisely the opposite of what it was, and that it would 
have been held that the trade union could not in that case/have 
been sued eo nomine. But the provisions of sect. 4 (of the Trade 
Union Act, 1871), as regards the present action, are in effect 
similar to the hypothetical provisions above mentioned in their 
relation to such torts. All the reasoning based upon those pro¬ 
visions of the Act of 1871, upon which the judgments in the 
Taff Vale Case were founded, is therefore inapplicable to this 
action (i ). This is an action based upon an agreement 4 to pro¬ 
vide benefits to members/ and is instituted directly to enforce 
that agreement or to recover damages for the breach of it. The 
statute gives no support to such an action. Whether it can be 
instituted in its present form or not must depend upon the common 
law. It is not a representative action such as is frequently insti¬ 
tuted in a Court of equity. It is a common law action, and I 
am clearly of opinion that the defendant society cannot be sued 

(t) The action was against the union and trustees for payment of moneys 
alleged to be due to a member under the rules in respect of superannuation! 
benefit. 
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in such an action in its registered name; nor can the trustees be 
sued in it in their character of trustees” (k). (Of. also Thomas 
v. Portsmouth 44 A.,” 28 T. L. R. at pp. 373, 374; Osbornes 
Case. , (1911) 1 Ch. at p. 551.) 

Whether a branch union is to be regarded as sufficiently having 
tho characteristics of a corporation to enable it to sue or be sued 
eo nomine in the same way as a parent union, does not seem to 
be entirely clear. Thus in Thomas v. Portsmouth 44 A." (28 
T. L. R. 372) (claim for benefit), Pickford, J. (ib. at p. 373), 
said that it might be that no action would lie against a branch 
because it was probably an unincorporated body, while Avory, J., 
in the same case (ib. at p. 374), also expressed the opinion that 
“ no action would lie in any event against a branch or its 
secretary.” 

It is submitted, however, that if a branch is separately regis¬ 
tered, there can be no difference in this respect between an union 
and a branch union, since a branch may exist as a separate 
trade union. (Cf. Cope v. Crossingham , (1909) 2 Ch. at 
P- 168(1).) 

Even though any of the purposes of an union is unlawful, so 
as to render its registration void, yet, since the certificate of 
registration, until withdrawn or cancelled, is conclusive evidence 
that the regulations of the Act have been complied with, the 
union can properly be sued in its registered name so long as such 
certificate has not been withdrawn or cancelled. ( Parr v. Lan¬ 
cashire and Cheshire Miners' Federation, (1913) 1 Ch. 366.) 

Appearance. 

Where a registered trade union is sued in its registered name, 
appearance should be entered for it in its registered name, as if 
it were for a corporate body. 

Where, however, an union is sued by representative action 
(under 0. 16, r. 9), a procedure which applies not only to un- 

( Jc ) /.«?., under sect. 9 of the Trade Union Act, 1871. 

(/) Cf. also definition of trade union in sect. 5 (2) of the Trade Disputes 
Act, 1906. 
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registered, but also to registered, unions, appearance should be 
entered by the treasurer, secretary, or one or more of the head 
officers, as the case may be, on behalf of the union. 

Actions Concerning Property. 

The Trade Union Act, 1871, contains special provisions with 
regard to actions “ touching or concerning property, right or claim 
to property” of registered trade unions. 

Sect. 9 of the Trade Union Act, 1871, which applies only to 
registered unions, provides that (a) the trustees or (b) any other 
officer authorised so to do hy the rules , may bring or defend, or 
cause to be brought or defended, any “ action, suit, prosecution or 
complaint in any Court of law or equity ” (m) touching or con¬ 
cerning “property, right or claim to property” of the union. 

The trustees, it should be noted, will not be precluded 
from suing even though the rules of the union contain a 
special rule providing that some other officer should be the person 
appointed to sue and be sued on behalf of the union. ( General 
Railway Workers' Union v. Macdonald , 37 Sc. L. R. 721.) 

In all actions under sect. 9 the trustees or other officers autho¬ 
rised by the rules may sue and be sued in their proper names, 
without other description than the title of their office. ( lb .) 

Further, by sect. 8 of the Trade Union Act, 1871, in all pro¬ 
ceedings, civil or criminal, touching or concerning the property 
of the union, the same must be stated to be the property of 
the person or persons for the time being holding the office of 
trustee , in their proper names as trustees of the union, without 
further description. 

In the event of the death or removal from office of any trustee 
or officer who is made a nominal party to any civil or criminal 
proceeding, the proceedings are not to abate or to be discon¬ 
tinued, but they will continue in the name or names of the 
successor or successors of such trustee or officer, and these latter 
persons will be entitled to receive the costs and also to be reim¬ 
bursed from the funds of the union, in appropriate cases, as if 


(m) This appears to embrace all proceedings, civil and criminal. 
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the proceedings had been commenced in their names, and they 
will similarly be liable to pay costs. (Z6.) 

The summons issued against a trustee or other officer under 
sect. 9 may be served by leaving the same at the registered office 
of the union. (Z6.) 

Where, in the case of a registered union, the action is one 
concerning or touching the property of the union, it is not quite 
clear whether the procedure provided by sect. 9 of the Trade 
Union Act, 1871, alone is to be followed, or whether the union 
may be sued in its registered name. (Cf., e.g., per Lord 
Brampton in the Taff Vale Case, (1901) A. C. at p. 442.) This 
would, however, appear to be a point of merely academic interest, 
since for all practical purposes, if a plaintiff wishes to have his 
judgment satisfied out of the funds of the union, it will be neces¬ 
sary for him to sue the trustees, or at least to make them parties 
to the action. 

It would appear, however, from the dicta of Stirling, L.J., 
in Hoiederis Case ((1903) 1 K. B. at p. 336), that while the 
trustees are the proper persons to bring and defend actions in 
respect of the property of the unions, there may be cases (as, for 
example, actions to prevent misapplication of the funds of the 
union) in which, if the trustees do not »act, a member of the union 
might himself take proceedings, not suing in such cases on behalf 
of himself and all the other members of the union, but simply in 
his own individual right (n ). 

Thus Lord Lindley said in Howden's Case ((1905) A. C. at 
p. 280): “ Unless something can be found in the [Trade Union Act 
of 1871] to the contrary, the material legal inference would be 
that the ordinary equitable machinery for preserving the trust 
property [i.c., the property of the union] and for executing the 
trusts on which it is held would be available for the members.” 
(Cf. also Stevens v. Chown, (1901) 1 Ch. 894, per Farwell, J.) 

“ Property ” in sect. 9 is not to be construed strictly, as it means 


(n) But cf. per Lord Davey in Howden’s Case, (1905) A. C. at pp. 269, 
270. 
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property generally; a good test in order to determine whether 
the action is one touching or concerning the property of the 
union, is whether the action is one to add to the assets of the 
union, or, again, one that threatens any of the assets of the union. 
(.Linaker v. Pilcher , 70 L. J. K. B. at p. 401 (o).) An action 
by an official of an union to recover his salary has been held to be 
such an action. ( Curie v. Lester , 9 T. L. R. 480.) In Roberts 
v. Page (1 Q. B. D. 476), which is a decision under a similar 
provision in sect. 19 of the Friendly Societies Act (18 & 19 Viet, 
c. 63), proceedings had been taken by a member in the County 
Court to enforce a claim against them. A compromise was arrived 
at between the member’s solicitor and the society by which the 
latter agreed to pay the former certain costs and charges. The 
solicitor sued the secretary of the society for 'these costs and 
charges which had not been paid. Held, that the action was one 
touching the “right” of the society, Lush, J., pointing out (i&. 
at p. 480) that “‘Right’ means something beyond ‘property’ 
or ‘claim to property.’” As regards the right of new trustees 
to bring actions to recover property from the old trustees, both in 
the case of an union and a branch union, ef. Cope v. Crossingham 
((1909) 2 Ch. 148, 159; supra, p. 216). 

The question of the liability of the trustees being sued under 
sect. 9 of the Trade Union Act, 1871, in actions of tort is an 
extremely difficult one, and the decisions are not easy to reconcile. 
It seems necessary to examine the position prior to and after 
the Trade Disputes Act, 1906. (Cf. sect. 4.) 

In the Taff Vale Case ((1901) A. C. at p. 431), Farwell, J., 
was of opinion that as sects. 8 and 9 of the Trade Union Act, 1871, 
expressly provided for actions in respect of property being brought 
against the trustees, the inference to be drawn was that the trustees 
could not be sued in tort, and the learned judge was further of 
opinion that in the case of a registered trade union, if the union 
was liable in tort at all, the action might be brought against it 
in its registered name. But Lord Ldndley said in that case 
(ib. at p. 443): “I have no doubt that if the trade union could 


(o) Cf. infra, p. 316. 
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not be sued in this case in its registered name (p), some of its 
members (namely, its executive committee) could be sued on 
behalf of themselves and the other members of the society, and 
an injunction and judgment for damages could be obtained in 
a proper case in an action so framed. Further, it is, in my 
opinion, equally plain that if the trustees in whom the property 
of the society is legally vested were added as parties, an order 
could be made in the same action for the payment by them out 
of the funds of the society of all damages and costs for which 
the plaintiff might obtain judgment against the trade union.” 
(Cf. also per Lord Brampton, ib. at p. 442.) 

The above dicta of Lord Lindley in the Taff Vale Case as to 
the liability of the trustees under sect. 9, even in the case of 
actions of tort, were approved by Lord Haldane in Vocher s Case 
((1913) A. C. at p. 1L5), where Lord Haldane said: “The Act 
of 1871 enables trade unions to register, and provides by sect. 9 
that the trustees of a registered trade union may sue or be sued 
as such in cases concerning the property of the trade union. The 
Legislature appeal's to have desired to draw^ a distinction between 
the union and its trustees, and to preserve the liability of the 
trustees under this section (9). Even in the case of tortious 
acts committed by the union, damages arising out of which might, 
as pointed out by Lord Lindley, in the Taff Vale Case , have 
been made effective against property in the hands of the trustees.” 

Reference might also be made to the admirable summary of 
the law on this point, as it stood immediately prior to the passing 
of the Trade Disputes Act, 1906, to be found in Lord Atkinson's 
judgment in Vocher's Case ((1913) A. C. at p. 120): “The law 
upon the subject of the liability of a trade union to be sued in 
tort at the time [the Trade Disputes Aet, 1906] w r as passed w-as 
this: Under the decisions in the cases of Duke of Bedford v. 
Ellis ((1906) A. C. 1) and the Taff Vale Case ((1901) A. C. 426), 
it must, I think, be taken (1) that a trade union, registered or 
unregistered, could be sued in respect of torts committed by its 

(;j) It was held, in effect, in the Taff Vale Case that it might be sued thus, 
t.e., in its registered name. 
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agents in a representative action, provided the selected defendants 
were fairly representative of it; (2) that a registered society 
might be sued in its registered name; and (3) that if the trustees 
were made defendants in such actions, an order could be made 
by the Court binding on them for the payment by ;them of the 
damages or costs recovered out of the funds of the society in 
their hands. ... So that it is not at all necessary that, judg¬ 
ment being recovered against the union in either of such actions, 
a second action, founded on that judgment, should be brought 
against the trustees. . . . Equitable execution against the pro¬ 
perty of the union held by the trustees could be obtained in the 
original suit if they were made parties to it ” (g). 

Apart from the Trade Disputes Act, 1906, it is not in respect 
of every kind of tort that the trade union trustees might be 
sued under sect. 9. The tort must in some way touch and concern 
the property of the union. As Farwell, L.J., put it in Vackers 
Case ((1912) 3 K. B. at pp. 560, 561), this liability of the 
trustees under sect. 9 “ is confined to actions in respect of property, 
and does not extend to actions of tort apart from property . . . 
for example, actions for obstructing ancient lights or for nuisance 
to their neighbour’s premises would lie against them, but libel 
would not.” 

An interesting and important example, however, of a case in 
which an action for libel was held nevertheless maintainable 
against the trustees under sect. 9 is to be found in Linaher v. 
Pilcher (17 T. L. R. 256 (r).) There, a newspaper which was 
carried on to protect the interests of the members of a trade union 
was registered in the names of the trustees of the union as the 
proprietors thereof. A libel upon the plaintiff was published, 
the publication whereof had not been authorised by the trustees. 
It was held, that as the property in the newspaper was vested in 
the trustees, the trustees were liable, and that they were entitled 
to be indemnified out of the funds of the union. It was argued 
in that case that the trustees could not be made liable under 

0 q ) Cf. also Hardie v. Chilian , 43 T. L. R. 477, where the point was 
raised but not dealt with; Greenland's Case, (1916) 2 A. C. at p. 30. 

(/) Cf. also Bapkvns v. Hall , 10 T. L. R. 466. 
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sect. 9 of the Trade Union Act, 1871, on .the ground that the 
expression “ property ” therein, in respect of which the trustees 
were entitled to bring and defend actions, meant “specific 
property/’ e.g goods or land. Mathew, J., however, held that 
the above expression “ property ” was not to be construed strictly, 
and that it meant “ property generally, and that an action to add 
to the assets of the society, e.g., an action for breach of contract 
entered into by the society, would be an action touching its 
property, and likewise an action which threatened the assets of 
the society, e.g., an action for damages for tort, would be an 
action touching the property of the society.” (lb. at p. 258: 

70 L. J. K. B. atp. 401 (*)0 


Sect. 4 of the Trade Disputes Act , 1906. 

It is now necessary to consider the effect of sect. 4 of the 
Trade Disputes Act, 1906, which was passed largely as the result 
of the Taff Vale Case ((1901) A. C. 426). Sect. 4 (1) of that 
Act provides that “ an action against a trade union ( t ), whether 
of workmen or masters (u), or against any members or officials 
thereof, on behalf of themselves and all other members of the 
trado union, in respect of any tortious act alleged to have been 
committed by or on behalf of the trade union, shall not be enter¬ 
tained by any Court but sub-sect. (2) of sect. 4 provides that 
“ nothing in the section shall affect the liability of the trustees 
of a trade union to be sued in the events provided for by the 
Trade Union Act, 1871, 8. 9, except in respect of any tortious 
act committed by or on behalf of the union in contemplation or 
furtherance of a trade dispute” (x). 


O) Cf. also per Fletcher Moulton, L.J., in Osborne’s Case, (1911) 1 Gh. 
at p. 562. Cf. also supra , p. 314. 

(0 Including a branch union. Of. sect. 5 (2) of Trade Disputes Act, 
1906; Cope v. Crossingham . (1909) 2 Ch. 148. 

(«*) A u master ” is presumably a person who carries on a business of his. 
own, and is not in the service of another person. Of. Johnston v. Aberdeen 
Master Plumbers’ Association , (1921) S. C. at p. 71. 

(x) For meaning of trade dispute, cf. supra , p. 246, and note in particular 
the effect of sub-sect. (4) of sect. 1 of the Trade Disputes Act, 1927. 
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Before proceeding to a consideration of sub-sect. (2), it might 
be observed that sub-sect. (1), by necessarily implication, recog-' 
nises the then existing liability of a trade union to be sued for 
torts eo nomine ( i.e ., in the case of a registered union), or in 
a representative action. (Cf. Vachers Case , (1913) A. C. at 

p. 120.) 

Another point to be noted is that, although the sub-section 
speaks of a trade union “ whether of workmen or masters,” so 
that, it might be argued, the sub-section will not apply to unions 
of a different character, as, for example, unions having for their 
object the imposition of restrictive conditions on any trade or 
business, the Oourt on appeal have nevertheless held that the 
meaning of “ trade union ” is not to be so limited for the purposes 
of sect. 4, and that it has the same meaning as it has for the 
purposes of the Trade Union Acts in general. ( Hardie v. 
ChiltoUy “Times,” 30th June, 1927.) 

Lastly, it should be noted that the sub-section speaks of “ any 
tortious acts ” simply, without the words “ in contemplation or in 
furtherance of a trade dispute,” an expression which is to be 
found in all the other sections of the Act, and what is even 
still more remarkable, in sub-sect. (2) of sect. 4 itself, which 
preserves the liability of the trustees to be sued in the events pro¬ 
vided for by sect. 9 of the Trade Union Act, 1871, “except in 
respect of any tortious acts committed by or on behalf of 
the union in contemplation or in furtherance of a trade 
dispute ” ( y ). 

Now in Vacker's Case ((1913) A. C. 107), where a trade union 
was sued for libel, it was held by the House of Lords that 
sub-sect. (1) of sect. 4 of the Trade Disputes Act, 1906, is 
general in its application and is not limited to tortious acts com¬ 
mitted in contemplation or furtherance of a trade dispute (y), 
and that any such action against a trade union would be sum¬ 
marily dismissed upon an application under 0. 25, r. 4. In 
other words, sub-sect. (2) of sect. 4 of the Trade Disputes Act, 

(y) For a consideration of the meaning of this .expression, cf. *8Upra>, 
p. 251. 
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1906, cannot be read as qualifying the prohibition of the Courts 
contained in sub-sect. (1). 

But it is submitted that there is nothing to prevent the trustees 
of a trade union from being sued in an action of tort, provided, 
of course, the tort touches or concerns the property of the union— 
as, e.g ., in Linaker v. Pilcher ( supra )—where the tortious act 
has not been committed by or on behalf of the union “ in con¬ 
templation or in furtherance of a trade dispute,’’ since the effect 
of sub-eect. (2) of sect. 4 of the Trade Disputes Act, 1906, is 
expressly limited by the inclusion of the above words. The 
reason for the insertion of sub-sect. (2) is thus explained by 
Lord Atkinson in Vacher's Case ((1913) A. C. at pp. .1524, 
125):—“A proceeding against the trustees under sect. 9 of the 
Act of 1871 is in fact, if not in form, a proceeding in rent 
against the property of the trade union. In that sense it is an 
action against the union itself. Judgment for damages against 
a trade union for torts committed by its agent, in whatever form 
the action might be brought, can only be satisfied out of the 
property vested in the trustees; and it was, I think, apprehended 
by the Legislature that the wide and positive provisions of sub¬ 
sect. (1) [of sect. 4] might be taken as practically repealing in 
part sect. 9 of the Act of 1871, and thereby conferring on the 
trustees immunity as absolute as that conferred upon the union. 
This sub-section, while qualifying their liability to some extent 
by the introduction of the provisions common to 6ccts. 1, 2 and 3, 
was, I think, passed for greater caution to meet the possible 
danger, and save as to that qualification [i.e., as to torts com¬ 
mitted in contemplation or furtherance of a trade dispute] to pre¬ 
serve unimpaired the liability imposed upon the trustees by sect. 9 
of the Act of 1871.” (Of. also ib . at pp. 131, 132.) 

The conclusions to be derived, therefore, from the above cases 
are:— 

I. A trade union of workmen or of masters can in no 
circumstances be sued either eo nomine , or in a representative 
action, for tortious acts committed by, or on behalf of it, whether 
or no such tortious acts have been committed in furtherance Or 
in contemplation of a trade dispute. 
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II. There is nothing in sect. 4 of the Trade Disputes Act, 
1906, to prevent the trustees of any registered trade union from 
being sued for tortious acts committed by or on behalf of the union, 
provided (a) such acts touch or concern the property of the union, 
and (b) they are not acts in contemplation or furtherance of 
trade disputes. 

If the second proposition is correct, one curious consequence 
must, it seems, necessarily follow, viz., that unregistered trade 
unions are in this respect in a far better position than registered 
trade unions, since sect. 9 of the Trade Union Act, 1871, applies 
to registered unions only, the result being, as far as unregistered 
trade unions are concerned, that they cannot be sued at all, 
whether eo nomine or by representative action, or through their 
trustees, in respect of any tortious act whatsoever. 

It is perhaps hardly necessary to add that the personal 
liability of the individual tortfeasors remains untouched by 
sect. 4 of the Trade Disputes Act, 1906 (Vachers Case, 1913, 
A. C. at pp. 130, 131; Bussy v. Amalgamated Society of Rail¬ 
way Servants, 24 T. L. R. 437), although, of course, they can¬ 
not be sued in a representative capacity ” on behalf of themselves 
and all other members of the union.” (Of. for example, Clarke 
v. Ferrie, (1920) N. I. It. 1.) 

In cases where sect. 4 of the Trade Disputes Act, 1906, applies, 
i.e ., where no action for tort will lie against the union, probably 
no action for an injunction to restrain the future commission of 
a tortious act will lie as well. (Ware and De Freville v. 
M. T. A., (1921) 3 K. B. 40, at pp. 74—76, 92.) 

Where an act is both a tort and a breach of contract, it is not 
entirely free from doubt whether sect. 4 of the Trade Disputes 
Act, 1906, will apply. It would seem, however, that where the 
act is in essence founded on a breach of a contractual relationship 
sect. 4 will not apply, since the tort may be waived and the action 
brought on the breach of contract. ( Booth's Case , (1920) 1 Ch. 
904, 908, 911.) Thus in Parr's Case ((1913) 1 Ch. 366), it was 
held that an action by a member to restrain the union and its 
officers from wrongfully expelling him from the union did not 
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fall within sect. 4 (z). In his judgment ( ib: at p. 374) Neville, 
J., said: “I have no doubt that [sect. 4 of the Trade Disputes 
Act, 1906] does not apply to either of the matters with which 
I have to deal, namely, the misapplication of the funds, which 
is an ultra vires act under the constitution of the trade union, 
and the expulsion of the member, which is not a tortious act, in 
my opinion, in the sense in which that word is used in this section 
at all, but is founded upon a breach of the contractual obliga¬ 
tions that exist between the plaintiff and other members of the 
association.” 

So, again, in Booth v. Amalgamated Marine Workers' Union 
((1926) 1 Ch. 904), where the funds of a constituent union had 
been handed to what purported to be an union formed by the 
amalgamation of the former with another constituent union, but 
the amalgamation was invalid, it was held that sect. 4 of the 
Trade Disputes Act, 1906, did not afford a defence to an action 
brought /against the amalgamated union for an injunction to 
restrain the latter from dealing with the funds of one of the con¬ 
stituent unions. It was held that sect. 4 did not apply, since the 
action was not in respect of any alleged tortious act by the defen¬ 
dant union, as it might have been had the plaintiff sought to 
recover funds already expended by the defendant union, but was 
one to establish title to a trust fund which had strayed into wrong 
hands, the retention of which by those who held it would have 
been against conscience. ( Per Tomlin, J., ib. at p. 921.) 


Trustees entitled to Indemnity . 

Where proceedings are taken against the trustees, whether solely 
or jointly, under sect. 9, the trustees will be entitled to be indem¬ 
nified out of the funds of the union (sect. 9 of the Trade Union 
Act, 1871), a right of indemnity which, it seems, may also be 
founded on the general law of trusts (a). 


(z) Cf. also Burn v. National Amalgamated Labourers* Union, (1920) 2 
Ch. 364, 371. 

(«) Cf. also sect. 10 of Trade Union Act, 1871. 

S. 


21 
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In Linaker v. Pilcher (70 L. J. K. B. 396), it was held that 
the trustees of an union were entitled to be indemnified out of 
the funds of the union in respect of a liability incurred by them 
by reason of a libel contained in a newspaper of which, as such 
trustees, they were the registered proprietors, and which was 
carried on in the interests of the members of the trade union. 
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A. 

REGULATIONS MADE BY THE SECRETARY OF STATE (a). 

1. In the following Regulations and Forms the terms “Chief 
Registrar ” and “Assitsant Registrar ” mean respectively the Chief 
Registrar and Assistant Registrar of Friendly Societies, and the term 
“ Central Office ” means the Central Office established under the 
Friendly Societies Act, 1875. 

2 . The Registrar shall not register a trade union under a name 
identical with that of any other existing trade union known to him, 
whether registered or not registered, or so nearly resembling such 
name as to be likely to deceive the members or the public. 

3. Upon an application for the registration of a trade union which 
is already in operation, the Registrar, if he has reason to believe that 
the applicants have not been duly authorised by such trade union to 
make the same, may, for the purpose of ascertaining the fact, require 
from the applicants such evidence as may seem to him necessary. 

4. Application for registry of a trade union shall be made in 
Form A subjoined to these regulations, and shall be accompanied 
by two printed copies of the rules, marked and signed, as mentioned 
in the said form. 

5. The certificate of registry of a trade union shall be in Form B 
subjoined to these Regulations. 

6. An alteration of the rules of a trade union may be either— 
(a) A partial alteration, consisting of the addition of a new rule 

or part of a rule or rules to the existing rules, or of the 
substitution of a new rule or part of a rule or rules for 

(a) These Regulations made in 1876 were subsequently amended. For 
amendments, cf. S. R. & 0., 1890, p. 1015; S. R. & O., 1922, p. 1102. 

21 ( 2 ) 



324 


APPENDIX I. 


any of the existing rules, or of a rescission of any of the 
existing rules or any part thereof without any substitution 
or of more than one or all of those modes; or, 

(b) A complete alteration consisting of the substitution of an 
entire set of rules for the existing set of rules. 

7. An application for the registration of a partial alteration of 
rules must be made by seven members of the trade union, and must 
be made in the Form 0 annexed hereto, and must be accompanied 
by a statutory declaration in Form D hereto annexed, and by a 
printed copy of the existing rules, and by the following documents:— 

(a) If the partial alteration consists of the addition or substitu¬ 

tion of a new rule or part of a rule or rules, two copies of 
such rule or part of a rule or rules, each copy being 
marked O and signed by each of the applicants. 

(b) If the partial alteration consists of the rescission of any of 

the rules without any substitution, two copies of the resolu¬ 
tion for such rescission, each copy being marked O and 
signed by each of the applicants. 

The Registrar, before registering the partial alteration of rules, 
shall ascertain that the rules of the trade union, if altered in accord¬ 
ance with the proposed partial alteration, will provide for all the 
matters required by the above-mentioned Acts to be provided for by 
the rules of a registered trade union. 

8. The certificate of registry of a partial alteration shall be in 
Form E annexed hereto, and shall be delivered to the applicants, 
attached to one of the copies of the new rule or rules, or, when the 
alteration consists of rescission merely, attached to the old set of rules. 

9. An application for the registration of a complete alteration of 
rules shall be made by seven members of the trade union, and shall 
be in Form F annexed hereto, and must be accompanied by a statu¬ 
tory declaration in Form D annexed hereto, and by a printed copy 
of the existing rules and by two printed copies of the new rules, 
each copy being marked P and signed by each of the applicants; 
and the Registrar before registering the new set of rules shall ascer¬ 
tain that it provides for all matters which, by the above-mentioned 
Acts, are to be provided for by the rules of a registered trade union. 

10. The certificate of registry of a complete alteration of rules 
shall be in Form G annexed hereto, and shall be delivered to the 
applicants attached to one of the copies of the new set of rules. 
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Recording of Rules already Registered . 

11. An application to record in one country rules or amendments 
of rules registered in another shall be made by the secretary or other 
officer of the trade union in Form H or I hereto annexed, and shall 
be accompanied by a copy of such rules or amendments duly 
authenticated. 

Withdrawal or Cancelling of Certificate of Registration. 

12. Every request by a trade union for withdrawal or cancelling 
of its certificate of registration shall be sent to the Chief Registrar 
or Assistant Registrar for Scotland or for Ireland, as the case may 
require, in Form J annexed hereto. 

13. Notice before withdrawal or cancelling of certificate, where 
required, shall be in Form K annexed hereto. 

14. The withdrawal or cancelling of certificate shall be in Form L 
annexed hereto. 

Registered Office. 

15. Notice of the situation of the registered office of a trade union, 
and of any change therein, shall be given to the Registrar in Form M 
annexed hereto. 

15a (5). The removal of the registered office of a trade union 
from one country within the meaning of section 6 of the Trade Union 
Act Amendment Act, 187G, to another shall not render it necessary 
to re-register the trade union in the country in which its new 
registered office is situate. 

15b (b). All matters requiring registry shall be registered in and 
returns and notices sent to the Registrar of the country in which the 
registered office of a trade union is for the time being situate; copies 
of matters requiring registry being forwarded for recording to the 
Registrar of each of the other countries in which it is carrying or 
intending to carry on business. 

Change of Name. 

16. The application for approval and notice of change of name of 
a trade union shall be in Form N annexed hereto, and shall be sent 


(5) Regulations 15a and 15 b were added by the Regulations of 1890. 



APPENDIX I. 


m 

in duplicate, accompanied by a statutory declaration in Form O 
annexed hereto, to the Chief Registrar, or, in the case of trade unions 
registered and doing business exclusively in Scotland or Ireland, 
to the Assistant Registrar for Scotland or Ireland, as the case may 
require. The Chief or Assistant Registrar, before approving the 
change of name, shall ascertain that the new name is not identical 
with that of any existing trade union known to him, or so nearly 
resembling the same as to be calculated to deceive; and if the change 
of name be approved, the word “ approved ” shall be written at the 
foot or end of each copy of the application, and the same shall be 
signed by the Chief Registrar or by such Assistant Registrar as the 
case may require, and shall be transmitted by him to the Central 
Office for registry. 


Transfer of Stock. 

17. Every application to the Registrar to direct a transfer of stock 
shall follow, as near as may be, Form P annexed hereto, and shall 
be accompanied by a statutory declaration in Form Q annexed thereto, 
or as near thereto as the facts admit, and by the certificate of the 
stock in respect of which the application is made. 

18. Before making the application, the trade union shall submit 
to the Registrar for examination a draft copy, on foolscap paper, 
written on one side only of the proposed application and declaration. 

19. The Registrar, before directing the transfer, may require 
further proof of any statement in the application. 

20. The Registrar shall give a direction in Form R annexed hereto, 
so framed in each case as to suit the particular circumstances, and 
shall register the same and deliver the same to the applicants endorsed 
with the word “ registered,” and duly authenticated. 


Dissolution. 

•21. When a trade union is dissolved, notice of the dissolution 
shall be given to the Central Office, or in the case of trade unions 
registered and doing business exclusively in Scotland or Ireland, to 
the Assistant Registrar for Scotland or Ireland, as the case may 
require, in duplicate in Form S annexed hereto, and the Central 
Office or Assistant Registrar shall return one copy to the trade union, 
endorsed with the word “ registered,” and duly authenticated. 
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Amalgamation . 

22. Where two or more trade unions become amalgamated together, 
notice shall be given to the Central Office in duplicate in Form T 
annexed hereto, accompanied by statutory declarations from each 
such trade union in Form U annexed hereto, and the Central Office 
shall return to the amalgamated trade union one copy of the notice, 
endorsed with the word “registered,” and duly authenticated. 


Nominations. 

23. Every registered trade union shall keep a record or register 
of all nominations made by the members, and of all revocations and 
variations of the same, and for the recording or registering of every 
such nomination, revocation, or variation the rules of the trade union 
may require the member nominating to pay a sum not exceeding 
threepence. 


Fees. 

24(c) The following fees shall be payable under the Acts:— 


£ s. d. 

For the certificate of registry of a trade union . 1 0 0 

For the certificate of registry of an alteration of rules . 0 10 0 

For a certificate that an unregistered trade union is 

a trade union . 2 0 0 

For the certificate of registry of a change of name ... 1 0 0 

For a direction to transfer stock . 2 0 0 

For registry of notice of a dissolution . 0 5 0 

For registry of amalgamation, by each trade union 

amalgamating . 1 0 0 

For every document (except as otherwise provided) 
required to be signed by a Registrar, or to bear 

the seal of the Central Office . 0 5 0 

For every inspection on the same day of documents 


(whether one or more), in the custody of the 
Registrar, relating to one and the same trade union .026 

(o) This Rule is set out with the amendments contained in S. R. & O., 1922, 
No. 844. 









APPENDIX I. 


328 

Fees— continued . 

For a copy or extract of any document in the custody 
of the Registrar not exceeding 216 words, Is . 6d., 
and if exceeding that number 6d. per folio of 
72 words, in addition to the fee, if any, for the sig¬ 
nature of a Registrar, or seal of the Central Office. 

For any document certified as a true copy of a docu¬ 
ment in the custody of the Registrar, when the copy 
so certified is not made by the Registrar, 9 d. for 
• the examination of such copy, and if the cop}* 
exceeds 216 words, for every additional folio of 
72 w T ords, 3 d. (in addition to the fee for the signa¬ 
ture of a Registrar or seal of the Central Office). 

Provided that the fees to be charged for the exami¬ 
nation of copies of rules or alterations of rules for 
recording in another country shall not be greater in 
respect of e^ch country in which they are to be 
recorded than the fees paid for the certificate of 
registry of the union or of the alteration of rules. 

No fee is payable for— 

The cancelling or withdrawal of a certificate of registry. 

Any notice of change of office. 

Any document or copy of a document supplied to a public 
department. 

The Chief Registrar may also dispense with the fee for inspection 
of documents in cases where he may consider it in the public interest 
to do so. 


Authentication of Documents by Registrar. 

25. Every document under the Trade Union Acts, 1871 (d) and 
1876 (e), bearing the seal of the Central Office, or the signature of 
the Chief Registrar or the Assistant Registrar for Scotland or Ireland, 
as the case may require, shall de deemed to be duly authenticated 
for the purposes of the said Acts and the regulations made thereunder. 


(d) 34 & 35 Viet. e. 31. 
(0 39 & 40 Viet. c. 22. 
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FORMS. 

For societies registered in Scotland the address “ 43, New Register 
House, Edinburgh,” and in Ireland “ 9, Upper Ormond Quay, 
Dublin,” will be substituted in the following forms for “ 17, North 
Audley Street, W.C.” 


Form A.—Reg. 4. 

Trade Union Acts, 1871 and 1876 (34 & 35 Viet. c. 31, and 39 & 

40 Viet. c. 22). 

Application for Registry of Trade Union. 

1. This application is made by the seven persons whose names arc 
subscribed at the foot hereof. 

2. The name under which it is proposed that the trade union on 
behalf of which this application is made shall be registered is 

as set forth in Rule No. 

To the best of our belief there is no other existing trade union, 
whether registered or not registered, the name of which is identical 
with the proposed name or so nearly resembles the same as to cause 
confusion. 

3. The place of meeting for the business of the* , and 

the office to which all communications and notices may be addressed, 
is at , as set forth in Rule No. 

4. The* was established on the day of 

5. The whole of the objects for which the* . is established 

and the purposes for which the funds thereof are applicable are 
set forth in Rule No. 

6. The conditions under which members may become entitled to 
benefits assured are set forth in Rule No. 

7. The fines and forfeitures to be imposed on members are set 
forth in Rule No. 

8. The manner of making, altering, amending, and rescinding 
rules is set forth in Rule No. 

9. The provision for the appointment and removal of a general 
committee of management, of trustee or trustees, treasurer, and other 
officers, is set forth in Rule No. . . 

10. The provision for the investment pf funds and for the 
periodical audit of accounts is set forth in Rule No. 

11. The provision for the inspection of the books and names of 
the members by every person having an interest in the funds is set 
forth in Rule No. 

12. The provision for the manner of dissolving the trade union is 
set forth in Rule No. 
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13. Accompanying this application are sent— 

1. Two printed copies, each marked A, of the rules. 

2. A list, marked B, of the titles and names of the officers. 

3. A general statement, marked Cf showing— 

(a) The assets and liabilities of the* at the 

date up to which the statement is made out. 

(b) The receipts and expenditure of* during 

the year preceding the datej up to which the statement 
is made out, such expenditure being set forth under 
separate heads corresponding to the several objects of 
the trade union. 

14. §We have been duly authorised by the trade union to make 
this application on its behalf, such authorisation consisting of 

(Signed) 1. 

2 . 

3. 

4. 

5. 

6 . 

7.- 

day of 19 . 

In paragraph 14 must be stated whether the authority to make 
this application was given by a “ resolution of a general meeting of 
the trade union,” or, if not, in what other way it was given. 

The two copies of rules must be signed by the seven members 
signing this application. 

The application should be dated, and forwarded to “ The Registrar 
of Friendly Societies, 17, North Audley Street, W.C.” 

* Name of trade union. 

f This will only be necessary in cases where the trade union has been in 
operation more than a year previous to the date of the application. 

J This date will be fixed by the Registrar. 

§ This will only be necessary where the trade union has been in operation 
before the date of the application. 

Form B.—Reg. 5. 

Trade Union Acts, 1871 and 187G. 

Certificate of Registry of Trade Union . 

It is hereby certified that the has been registered under the 

Trade Union Acts, 1871 and 1876, this day of 18 . 

[Seal of Central Office, or signature of 
Assistant Registrar for Scotland or Ireland.] 
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Form C.—Beg. 7. 

Trade Union Acts, 1871 and 1876. 

Application for Registry of partial Alteration of Rules. 

Trade Union. Register No. 

This application for the registry of a partial alteration of the rules 
of the Trade Union, is made by the seven persons whose 

names are subscribed at the foot hereof. 

With this application are sent— 

(a) A printed copy of the registered rules marked to show where 

and in what way they are altered: 

(b) Two printed [or written] copies of the alteration, each 

marked O, signed by each of the applicants: 

(c) A statutory declaration of an officer of this trade union, that 

in making the alteration of rules now submitted for 
registry the rules of the Trade Union were duly 

complied with. 

We have been duly authorised by the Trade Union to 

make this application on its behalf, such authorisation consisting of 
a resolution passed at a general meeting on the* day of 

18 ; 

(Signed) 1. 

2 . 

3. 

4. 

5. 

6 . 

7. 

f day of 19 . 

To the Registrar of Friendly Societies, 

17, North Audlev Street, W.C. 

* Here insert the date, or if there was no such resolution, state in what 
other way the authorisation was given. 

+ Here insert the date. 


Form D.—Regs. 7, 9. 

Trade Union Acts, 1871 and 1876. 

Declaration accompanying Alteration of Rules. 

Trade Union. Register No. 

I of , an officer of the above-named trade union, 

do solemnly and sincerely declare that in making the alteration of 
the rules of the trade union, the application for the registry of which 
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is appended to this declaration, the rules of the said trade union have 
been duly complied with. 

And I make this solemn declaration, conscientiously believing the 
same to be true, and by virtue of the provisions of the Statutory 
Declarations Act, 1835. 

Taken and received before me, one of 
Her Majesty’s justices of the peace for 
the county of at , at 

, in the said county, this 
day of , 19 . 

Form E.—Reg. 8. 

Trade Union Acts, 1871 and 1876. 

Certificate of Registry of partial Alteration of Rules. 

Trade Union. Register No. 

It is hereby certified that the foregoing partial alteration has been 
registered under the above-mentioned Acts this day of , 

19 . 

[Seal of Central Office, or signature of 
Assistant Registrar for Scotland or Ireland.] 


Form F.—Reg. 9. 

Trade Union Acts, 1871 and 1876. 

Form of Application for Registry of complete Alteration of Rules. 

Trade Union. Register No. 

1. This application for the registry of a complete alteration of the 

registered rules of the Trade Union is made by the seven 

persons whose names are subscribed at the foot hereof. 

2. The complete alteration submitted for registry is the substitu¬ 
tion of the set of rules, two printed copies of which (each copy 
marked P., and signed by the applicants) accompany this applica¬ 
tion, for the set of rules already registered. 

3. The name under which it is proposed that the trade union on 
behalf of which this application is made shall be registered is 

as set forth in Rule No. 

To the best of our belief there is no other existing trade union, 
whether registered or not registered, the name of which is identical 
with the proposed name, or so nearly resembles the same as to cause 
confusion. 
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4. The place of meeting for the business of the* and the 

office to which all communications and notices may be addressed, 
is at , as set forth in Rule No. 

5. The* was established oil the day of 

6. The whole of the objects for which the* is established, 

and the purposes for which the funds thereof are applicable, are set 
forth in Rule No. 

7. The conditions under which members may become entitled to 
benefits assured are set forth in Rule No. 

8. The fines and forfeitures to be imposed on members are set forth 
in Rule No. 

9. The manner of making, altering, amending, and rescinding rules 
is set forth in Rule No. 

10. The provision for the appointment and removal of a general 
committee of management, of trustee or trustees, treasurer, and other 
officers, is set forth in Rule No. 

11. The provision for the investment of funds and for the periodical 
audit of accounts is set forth in Rule No. 

12. The provision for the inspection of the books and names of 
the members by every person having an interest in the funds is set 
forth in Rule No. 

13. The provision for the manner of dissolving the trade union is 
set forth in Rule No. 

14. This application is accompanied by a statutory declaration of 
, an officer of the said trade union, to the effect that in making 

the alteration of rules now submitted for registry the rules of the 
trade union were duly complied with. 

15. We have been duly authorised by the Trade Union to 

make this application on its behalf, such authorisation consisting of 
a resolution passed at a general meeting held on thef day 

of 

(Signed) 1. 

2 . 

3l 

4. 

5. 

6 . 

7. 

day of 19 . 

The Registrar of Friendly Societies, 

17, North Audley Street. 

* Name of Trade Union. 

t Here insert the date, or. if there was no such resolution, state in what 
other way authorisation was given. 
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Form G.—Eeg. 10. 

Trade Union Acts, 1871 and 1876. 

Certificate of Registry of complete Alteration of Rules . 

Trade Union. Register No. 

It is hereby certified that the set of rules, copy whereof is appended 
hereto, has been registered under the above-mentioned Acts in sub¬ 
stitution for the set of rules already registered for the Trade 

Union this day of 19 . 

[Seal of Central Office, or signature of 
Assistant Registrar for Scotland or Ireland.] 


Form H.—Reg. 11. 

Trade Union Acts, 1871 and 1876. 


Application to record Rules registered in another Country. 
Trade Union. 


Register No. . [Add England, Scotland, or Ireland, as 

the case may be .] 

To the Registrar of Friendly Societies. 

Application to record the rules of the Trade Union is made 

by the secretary of the same. 

1. The trade union carries [or intends to carry] on business in 
[Scotland, Ireland, or England, as the case may be ] as well as in 
England, Scotland, or Ireland where the same is registered. 

2. With this application are sent two printed [or written] copies 
of the rules of the trade union, one of such copies being under the 
seal of the Central Office [or under the signature of the Assistant 
Registrar for Scotland or Ireland]. 

(Signed) 


* Registered Office 

Date day of 


Secretary. 


Form I.—Reg. 11. 

Trade Union Acts, 1871 and 1876. 

Application to record Amendments of Rules already recorded. 
Trade Union. 

Register No. . [Add England, Scotland, or Ireland, as 

the case may be .] 
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Recorded in [Scotland, Ireland, or England, as the case 

may be ] No. 

To tlie Registrar of Friendly Societies. 

Application to record an amendment of the rules of the 
Trade Union is made by the secretary of the same. 

1. The trade union carries on business in [Scotland, Ireland, or 
England, as the case may be] as well as in [England, Scotland, or 
Ireland] where the same is registered. 

2. The rules of the trade union have been already recorded in 
[Scotland, Ireland, or England, as the case may be ]. 

3. With this application are sent two printed [or written] copies 
of an amendment of such rules lately registered, one of such copies 
being under the seal of the Central Office [or under the signature of 
the Assistant Registrar for Scotland or Ireland]. 

(Signed) 

Secretary. 

Registered Office 

Date day of 


Form J.—Reg. 12. 

Trade Union Acts, 1871 and 1876. 

Request to withdraw or cancel Certificate of Registry. 

Trade Union. 

Register No. . [// the trade union is registered in Scotland 

or Ireland, add Scotland or Ireland, as the case may be.] 

To the Chief Registrar [or in the case of a trade union registered 
and doing business in Scotland or Ireland , exclusively, to the Assistant 
Registrar for Scotland or Ireland, as the case may be]. 

1. The above-mentioned trade union desires that its certificate of 

registry under the Trade Union Acts may be withdrawn [or can¬ 
celled] on the following ground, viz. [ state reason for desiring with¬ 
drawal or cancelling of certificate of registry] and at a general meet¬ 
ing* duly held on the day of 18 , it was resolved as 

follows:— 

“ That the trustees be authorised to request the Chief (or Assistant) 
Registrar to withdraw [or cancel] the certificate of registry of this 
trade union.” 

2. This request is made by the trustees accordingly. 

Registered Office . > Trustees. 

Date 19 . ) 

* If not at a general meeting, state in what manner the request has been 
determined upon. 
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Form K.—Reg. 13. 

Trade Union Acts, 1871 and 1876. 

Notice before withdrawal or cancelling of Certificate of Registry. 

Trade Union. 

Register No. . [// the trade union is registered in Scotland 

or Ireland , add Scotland or Ireland, as the case may be .] 

Notice is hereby given to the above-mentioned trade union that 
it is the intention of the Chief Registrar [or Assistant Registrar for 
Scotland or Ireland, as the case may be] to proceed on the * 
day of 18 , to cancel [or to withdraw] the registry of the trade 

union, unless cause be shown to the contrary in the meantime. 

The ground of such proposed cancelling [or withdrawal] is that 
the certificate of registry has been obtained by fraud [or mistake], or 
that the registry of the trade union has become void under sect. 6 of 
the Trade Union Act, 1871, or that the trade union has wilfully and 
after notice from me violated the provisions of the above-mentioned 
Acts or has ceased to exist. [The, facts should be briefly specified 
nitere practicable.] 

(Signature) 

Chief Registrar [or Assistant Registrar 
for Scotland or Ireland]. 

Date 19 . 

* This will be not less than two months after the date of the notice. 


Form L.—Reg. 14. 

Trade Union Acts, 1871 and 1876. 

Withdrawal or cancelling of Certificate of Registry. 

Trade Union. 

Register No. . [If the trade union is registered in Scotland 

or Ireland , add Scotland or Ireland, as the case may be.] 

The certificate of registry of the above-mentioned trade union is 
hereby withdrawn or cancelled at its request [or as the case may be]. 
The Registrar may , if he thinks fit , add a statement , as in Form A\ 
of the ground of the cancelling. 

(Signed) 

Chief Registrar [or Assistant Registrar 
for Scotland or Ireland]. 

Date 
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Form M.—Reg. 15. * 

Trade Union Acts, 1871 and 1876. 

Notice of Change of Registered Office. 

Trade Union. 

Register No. . [If the trade union is registered in Scotland 

or Ireland , add Scotland or Ireland, as the case may be.'] 

To the Registrar of 
Friendly Societies. 

Notice is hereby given that the registered office of the above-men¬ 
tioned trade union is removed from in the parish of 

and is now situate at in the parish of in the county 

of 

! Trustees. 

Note. —Until this notice has been given, the trade union will not 
have complied with the provisions of the Act. 

♦Received this day of notice of removal of the 

registered office of the , Register No. , to in the 

county of 

[Seal of Central Office, or signature of a Registrar.] 

* This part to be detached by the Registrar when the notice is registered 
and returned to the trade union. 


Form N.—Reg. 16. 

Trade Union Acts, 1871 and 1876. 

Application for Approval , and Notice of Change of Name. 

Name already registered 

Register No. . [If the trade union is registered in Scotland 

or Ireland , add Scotland or Ireland, as the case may be .] 

To the Chief Registrar [or Assistant Registrar for Ireland or Scot¬ 
land, as the case may be] and Central Office. 

Application for approval of a change of name of the above-men¬ 
tioned trade union is made by the three persons whose names are 
subscribed at the foot hereof. 

S. 


22 
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The following is a copy of a resolution passed by the consent of 
two-thirds of the total number of members of the trade union:— 

[The resolution to be copied at length .] 

And notice of the said change is hereby given to the Central Office 
for registry thereby. 


Registered Office 
Date , 19 


Secretary. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 


Members. 


Form 0. —Reg. 16. 

Trade Union Acts, 1871 and 1876. 

Declaration to accompany Application for Approval of Change 

of Name. 

County of to wit. 

Name cf trade union. 

Register No. . [If the trade union is registered in Scotland 

or Ireland, add Scotland or Ireland, as the case may be.'] 

I, of , the secretary of the above named trade union, 

do solemnly and sincerely declare that in making the change of name, 
notice of which is appended to this declaration, the provisions of 
the 39 & 40 Viet. c. 22, in respect of change of name, have been com¬ 
plied with. 

And I make this solemn declaration, conscientiously believing the 
same to be true, and by virtue of the provisions of the Statutory 
Declarations Act, 1835. 

Taken and received before me, one of 

His Majesty’s justices of the peace for 

the eanl county of , at 

in the said county, this day of 

, 19 . 
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Form P. — Reg. 17.* 

Trade Union Acts, 1871 and 1876. 

Application for Direction to transfer Stock . 

Trade Union. Register No. 

Application for a direction to transfer stock is made by the four 
persons whose names are subscribed at the foot hereof, being the 
secretary and three members of the above-mentioned trade union. 

1. The trade union on the day of , duly appointed 

, of in the county of [here name and describe 

all the trustees then appointed] to be trustees. 

2. On the day of the sum was invested in 

the purchase of stock transferable at the Bank of England 

[or Ireland] in the names of the said trustees, and the same is still 
standing in their names, as follows [ state exactly in what names the 
stock stands ]: — 

3. The said is absent from Great Britain [or Ireland] [or 

became bankrupt on the day of , or filed a petition (or 

executed a deed) for liquidation of his affairs by assignment or 
arrangement or for composition with his creditors, on the day 

of , or has become a lunatic, or died on the day of 

, or has not been heard of for years, and it is not known 

whether he is living or dead.] 

[This clause will not be necessary where the application is in consequence 
of the mero removal of a trustee.] 

4. On the day of the trade union duly removed the 

said from his office of trustee, and appointed [give full 

name and description] in his place. 

5. Since such removal application has been made in writing to 
the said [removed trustee] to join in the transfer of the said stock into 
the names of the said [here give the names of the other trustees , and 
of the new trustees appointed in the place of the one removed] as 
trustees for the said trade union, but he has refused to comply [pr 
has not complied] with such application. [This paragraph may be 
omitted , or varied , as the facts require .] 

6. This application to the Registrar is made pursuant to 39 & 40 

Viet. o. 22, s. 4, that he may direct the said stock to be transferred 
into the names of the said as trustees for the trade union 

% 


[This blank should be filled by the names of the surviving or con¬ 
tinuing trustees (if any), and if they be willing and able to make 
the transfer; or if there be no such trustee , or if any such trustee 

22 ( 2 ) 
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refuse or be unable to make the transfer , then by the words the Ac¬ 
countant General, or Deputy, or Assistant Accountant General of the 
said Bank; and a full statement of the facts and of the grounds of 
such refusal or inability should be made.] 

Secretary. 

Member. 

Member. 

Member. 


Registered Office 
' Date day of 19 

To the Registrar. 


* This form applies (with the necessary modifications) to a branch of a 
trade union. 


Form Q.—Reg. 17.* 

Trade Union Acts, 1871 and 1876. 

Declaration verifying Statements in an Application for Direction 
to transfer Stock. 

County of to wit. 

Trade Union. Register No. 

I, , of in the county of , do solemnly and 

sincerely declare that I am the Secretary of the above-mentioned 
trade union. 

That and whose names are subscribed at the foot 

of the application hereto annexed, are members of the said' trade 
union. 

That on the day of 18 , and therein 

mentioned, were appointed trustees of the said trade union. 

That on the day of 18 , the sum of was 

invested in the purchase of stock, transferable at the Bank 

of England [or Ireland] in the names of the said trustees, and the 
declarant believes that it is still standing in their names, as follows 
[state as in Form P.]:— 

That the said is absent from Great Britain [or Ireland] [or 

became bankrupt, etc., as in Form P.] 

That on the day of 18 , the said was re¬ 
moved from his office of trustee, and was appointed in his 

place. 

That since such removal application has been made in writing to 
the said to join in the transfer of the said stock into the 

names of the said as trustees for the said trade union, but he 

has refused to comply [or has not complied] with such application. 
[This paragraph may be omitted or varied as the facts require.] 
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And 1 make this solemn declaration conscientiously believing the 
same to be true, and by virtue of the provisions of the Statutory 
Declarations Act, 1835. 

Taken and received before me, one of 
His Majesty’s justices of the peace for j 
the said county of , at , in f 

the said county, this day of , ( 

19 ) 

* This form applies (with the necessary modifications) to a branch of a 
trade union. 


Form R.—Reg. 20.* 

Trade Union Acts, 1871 and 1876. 

Direction by the Registrar to transfer Stock. 

W hereas it has been made to appear to the Registrar that 
stock, transferable at the Bank of England [or Irelandj is now 
standing in the names of and as trustees of' 

Trade Union registered under the above-mentioned Acts. 

And that the said is absent from Great Britain [or Ireland, 

or became bankrupt, etc., as in Form P.] 

And that has been appointed trustee of the said trade 

union in place of the said 

f(a) The Registrar under the said Acts hereby directs pursuant 
to section 4 of the 39 & 40 Viet. c. 22, that the said sum of 
so standing in the books of the Governor and Company of the Bank 
of England [or Ireland] in the names of the said be trans¬ 
ferred in the said books by the said into the names of 

the said 

(b) And that there is no surviving or continuing trustee of the 
said trade union, or that the surviving or continuing trustee or 
trustees refuse or are unable to transfer the said stock. 

The Registrar under the said Acts hereby directs, pursuant to 
section 4 of the 39 & 40 Viet. c. 22, that the said sum of so 
standing in the books of the Governor and Company of the Bank 
of England [or Ireland] be transferred in the said books by the 
Accountant-General, or Deputy or Assistant Accountant-General, of 
the said Bank into the names of the said 

Address 

Date 19 . 

[Seal of Central Office and signature of Chief 
Registrar or Assistant Registrar for England 
or signature of Assistant Registrar for Scotland 
or Ireland.] 

* This form applies (with the necessary modifications) to a ‘branch of a 
trade union. 

f The paragraphs marked (a) or (b) will be used as the case requires. 
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Form S.—Reg. 21. 

Trade Union Acts, 1871 and 1876. 

Notice of Dissolution. 

Trade Union. Register No. 

To the Central Office, 17, North Audley Street. 

To the Assistant Registrar for Scotland or 
for Ireland, as the case may require]. 

Notice is hereby given that the above-mentioned trade union was 


dissolved in pursuance of the rules thereof on the day of 

1. Secretary. 

2. Member. 

3. Member. 

4. Member. 

5. Member. 

6. Member. 

7. Member. 

8. Member. 


Name and address to which \ 
registered copy is to be ( 
returned. ( 

Date 19 J 


Form T.—Reg. 22. 

Trade Union Acts, 1871 and 1876. 

Notice of Amalgamation of Trade Unions. 

(A) Trade Union. Register No. 

( B ) Trade Union. Register No. 

[and so on if more than two ]. 

To tho Central Office, 17, North Audley Street. 

Notice is hereby given, that by the consent of two-thirds of the 
whole number of members of each or every of the above-mentioned 
trade unions (a) they have resolved to become amalgamated together 
as one trade union. 

And that the following are the terms of the said amalgamation 
[state the terms ]:— 

And that it is intended that the trade union shall henceforth be 
called the 

Accompanying this notice is a copy of the rules intended to be 

(a) See, however, supra, pp. 154 et seq. 
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henceforth adopted by the amalgamated trade union [which are the 
rules of the Trade Union]. 

[To be signed by seven members and the 
secretary of each trade union.] 

Name and address to which 
registered copy is to be 
sent. 

Date 19 . 


Form U.—Reg. 22. 

Trade Union Acts, 1871 and 1876. 

Trade Union. Register No. 

I, of , the secretary of the above-mentioned trade 

union, do solemnly and sincerely declare that in the amalgamation 
of the said trade union with the , notice of which is appended 

to this declaration, the provisions of the Trade Union Act Amend¬ 
ment Act, 1876, in respect of amalgamations, have been duly com¬ 
plied with. 

And I make this solemn declaration, conscientiously believing the 
same to be true, and by virtue of the provisions of the Statutory 
Declarations Act, 1835. 

Taken and received before me, one of 
His Majesty’s justices of the peace for 
the said county of , at , in 

the said county, this day of 

19 


B. 

THE TRADE UNION ACT RULES, 1913(a). 

Dated November 27, 1913. 

1. All appeals to the High Court under Section 2 (4) of the Trade 
Union Act, 1913, shall be brought in the Chancery Division of the 
High Court and shall be commenced by originating notice of motion 
within two months of the decision of the Registrar or within such 
further time as the Registrar or the Court may think fit to allow. 
And the Rules of the Supreme Court for the time being in force shall 


(a) S. R. & 0., 1913, No. 1274/L. 27. 
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(except if and so far as otherwise provided by these Buies) apply to 
all proceedings on any such appeal. 

2. The notice of motion shall be headed with a reference to the 
Trade Union Act, 1913, and also with a reference to the decision of 
the Begistrar which is appealed against and shall contain or have 
scheduled or annexed thereto a concise statement of the grounds of 
the appeal, and no grounds other than those comprised in such 
statement shall (except with the leave of the Court and on such 
terms, if any, as the Court shall think just) be allowed to be taken 
by the appellant at the hearing of the motion. 

3. The Court may at any stage of the motion direct that the same 
be served on any persons that the Court may think proper Provided 
always that, except where the Trade Union or alleged Trade Union 
in question are themselves the appellants, such Tirade Union or 
alleged Trade Union, or any person who appeared before the Begis¬ 
trar and in whose favour he decided, shall (unless the Court shall 
otherwise order) be the respondents or one of the respondents to the 
motion. 

4. At any stage of the motion the Court may, if it shall appear to 
be expedient so to do, cause notice to be given by advertisement or 
otherwise of the time when the motion will be, or is likely to be, 
heard and disposed of, or otherwise make provision for enabling 
any persons interested in the Trade Union or alleged Trade Union 
in question or in the subject matter of the appeal to appear and be 
heard on the motion. 

6. At any stage of tlie motion the Court may, if thought fit, 
give any such special directions for the hearing and disposal of the 
motion either on affidavit evidence or with witnesses or otherwise 
and generally at such time and in such manner as may be just and 
convenient. 

6. In all proceedings on any such appeal the Court shall have all 
the powers vested by the Act in the Begistrar, and may make any 
order which might or ought to have been made by the Begistrar. 

7. In all proceedings on any such appeal the costs of and incident 
thereto, including the costs of and incident to any proceedings before 
the Begistrar, shall be in the discretion of the Court. 

8. These Buies, which shall come into operation forthwith, may 
be cited as the Trade Union Act Buies, 1913. 

Dated the 27th day of November, 1913. 
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C. 

THE MINISTRY OF LABOUR (TRANSFER OF POWERS) 
ORDER, 1925 (a). 

At the Court at Buckingham Palace, the 16th day of December, 1925. 

Present, 

The King’s Most Excellent Majesty in Council. 

Whereas under section two of the New Ministries and Secretaries 
Act, 1916, provision is made (amongst other things) for conferring 
on the Minister of Labour such powers and duties of any Govern¬ 
ment department or authority relating to labour or industry as His 
Majesty may by Order in Council transfer to the Minister: 

And whereas by section 13 of the Trade Union Act, 1871, it is 
provided that one of Her Majesty’s Principal Secretaries of State 
may from time to time make regulations respecting registry of Trade 
Unions under that Act and other matters and generally for carrying 
the said Act into effect: 

And whereas by virtue of subsection (1) of section 2 of the Secre¬ 
tary for Scotland Act, 1887, the said powers of a Secretary of State 
so far as they relate to Scotland are now vested in the Secretary for 
Scotland: 

And whereas it is expedient to transfer to the Minister of Labour 
the powers conferred upon or vested in a Principal Secretary of State 
or the Secretary for Scotland as aforesaid: 

Now, therefore, His Majesty is pleased, by and with the advice 
of His Privy Council, to order, and it is hereby ordered, as follows:— 

1. On and after the date of this Order, there shall be transferred 
to the Minister of Labour the powers of making regulations re¬ 
specting registry of Trade Unions and other matters which are con¬ 
ferred upon a Principal Secretary of State by section 13 of the Trade 
Union Act, 1871, and the like powers under the said section which 
are vested in the Secretary for Scotland by virtue of subsection (1) 
of section two of the Secretary for Scotland Act, 1887. 

2. This new Order may be cited as the Ministry of Labour (Trans¬ 
fer of Powers) Order, 1925. 


(<?) 1925, No. 1261. 
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D. 

COUNTY COUET RULES. 

Order XLIb. 

The Trade Union Act, 1913, section 3. 

1. Certificate of order under 2 & 3 Geo. 5, c. 30, s. 3. Form 431a.] 
—Where on the complaint of a member of a trade union (in these 
rules referred to as “the complainant”) that he is aggrieved by a* 
breach by the union of any rule made in pursuance of section three 
of the Trade Union Act, 1913, an order for remedying the breach 
has been made by the Registrar of Friendly Societies under the said 
section, the Registrar shall, upon application made by or on behalf 
of the complainant, grant a certificate of the order made by him, 
signed by and sealed with the seal of the registry, according to the 
form in the Appendix. 

2. Costs of obtaining certificate. ]—If a solicitor is employed for 
the purpose by the complainant, there shall be allowed to such 
solicitor for the costs of obtaining the certificate five shillings, and 
such costs shall be entered on the certificate by the Registrar. 

3. Presentation and recording of certificates .]—On the presenta¬ 
tion of the certificate to the registrar of the county court in 'the 
district of which the complainant resides, or to the registrar of the 
county court in which the registered office of trade union, if regis¬ 
tered, or the general office of the trade union, if unregistered, is 
situate, with a note of presentation appended thereto according to 
the form in the Appendix and a copy of the certificate written on 
foolscap paper, the registrar, shall on payment of the prescribed 
fee (if any) seal the certificate and record the same by pasting it 
into the then current minute book of the court on or about the last 
page of such book, and shall seal and date the copy of the certificate, 
and return it to the person presenting the certificate. 

4. Costs of recording certificate.'] —If a solicitor is employed for 
the purpose by the complainant there shall be allowed to such 
solicitor for the costs of recording a certificate five shillings, which, 
with the fee (if any) for recording the certificate, shall be entered! 
by the registrar on the certificate and the copy thereof. 

5. —(1) Execution on default of compliance with order.] —Where 
a certificate of an order made by the Registrar of Friendly Societies 
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lias been recorded under these rules, then in case of non-compliance 
with the order, execution may issue out of the court in which the 
certificate is recorded against the goods and chattels of the union 
in default, in the same or the like manner as if the order of the 
Registrar of Friendly Societies had been made by the court in which 
the certificate has been recorded. 

(2) Proof of amount dm .']—The party applying for execution 
shall satisfy the registrar as to the amount in payment of which 
default has been made. 

(3) Cost of obtaining and recording certificate .]—The entry on 
the certificate of the costs, if any, allowed for obtaining the certi¬ 
ficate, and of the costs and fee (if any) allowed for recording the 
certificate, shall be an authority for the registrar to add the said costs 
and fee to the amount to be recovered by execution. 

(4) Form of warrant. Form 432b.] —The warrant of execution 
shall be according to the form in the Appendix, post , p. 2410. 

6.—(1) Other proceedings for enforcement of order .]—The County 
Court Rules for the time being in force as to the proceedings for 
the recovery of money due under judgments or orders of the county 
court otherwise than by execution, or for the enforcement of such 
judgments or orders otherwise than by execution, shall, with the 
necessary modifications, apply to proceedings for the recovery of 
money due under, or the enforcement of, any order of the Registrar 
of Friendly Societies of which a certificate has been recorded pur¬ 
suant to these rules. 

(2) Complainant and trade union deemed to be plaintiff and de¬ 
fendants .]—For the purposes of any such proceedings the certifi¬ 
cate of the order shall be deemed to be a judgment or order of the 
county court in which the certificate has been recorded, and the 
complainant shall be deemed to be the plaintiff and the trade union 
or the trustees or any other officer of the union authorised by the 
rules thereof to bring or defend or cause to be brought or defended 
any legal proceedings on behalf of the union shall bo deemed to be 
defendants. 

(3) Costs .]—The costs of any such proceedings shall be in the 
discretion of the judge; and if the union are ordered to pay such 
costs and fee (if any) allowed for obtaining and recording the cer¬ 
tificate to be included in the costs so ordered to be paid. The costs 
shall be taxed on such scale as the judge shall direct. 
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7. Payment out of court. Where certificate lost or destroyed .}— 
No money shall be paid out of court without production of the soaled 
copy of the certificate. Provided that in the event of such copy 
being lost or destroyed another copy may be sealed and given to the 
proper person, upon proof by affidavit or otherwise to the satisfaction 
of the registrar of the county court that the person applying is the 
proper person, and that he is entitled to the money in court. 


FORMS. 

431a. 

The Trade Union Act, 1913, section 3. 

Certificate to be given by Registrar of Friendly Societies. 

I hereby certify that on the day of , 19 , the 

Registrar of Friendly Societies, on the complaint of [here state name 
and address of complainant ] against [here state name of trade union ] 
whose registered or general office is situated at that he was' 

aggrieved by a breach by the said union of a rule made in pursuance 
of section 3 of the Trade Union Act, 1913, made an order pursuant 
to the said section in the following terms, viz., [here set out the 
order made by the Registrar ]. 

Costs of obtaining this certificate 

Dated this day of 19 . 

(Signed.) 

Registrar of Friendly Societies. 

Xote of Presentation to be Appended. 

The above certificate is presented by me to be recorded in the 
County Court of holden at in accordance with the 

pro\isions of section 3 of the Trade Union Act, 1913, and the rules 
made thereunder. 

Signature of complainant or his solicitor 

Address 

Date . - 


432b. 

The Trade Union Act, 1913, section 3. 

Warrant of Execution. 

In the County Court of - holden at 

In the matter of an order made by the Registrar of Friendly 
Societies under section 3 of the Trade Union Act, 1913, on the 
complaint of A. B. of [address] complainant against The [name of 
trade union] of [registered (or general) office]. 

Whereas on the day of the Registrar of Friendly 
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Societies on the complaint of the above named complainant against 
the above named trade union made an order pursuant to section 3 
of the Trade Union Act, 1913, in the following terms, viz., [here set 
out the order made by the Registrar ]. 

And whereas a certificate of the said order has been duly regis¬ 
tered in this Court pursuant to section 3 of the said Act and the 
rules made thereunder: 

And whereas default has been made by the said union in payment 
according to the said order: 

These are therefore to require and order you forthwith to make 
and levy by distress and sale of the goods and chattels of the said 
union, wheresoever they may be found within the district of this 
Court, the sum stated at the foot of this warrant, being the amount 
duo to the complainant under the said order, together with the costs 
of this execution; and to seize and take any money or banknotes 
(whether of the Bank of England or of any other bank) and any 
cheques, bills of exchange, promissory notes, bonds, specialities, or 
securities for money of the said union which may be there found, 
or such part or so much thereof as may be sufficient to satisfy this 
execution, and the costs of making and executing the same, and to 
pay w r hat you shall have so levied to the registrar of this Court, and 
to make return of what you have done under this warrant imme¬ 
diately upon the execution thereof. 

Given under the seal of the Court this day of 19 . 

By the Court 


Registrar. 

To the High Bailiff of the said Court, and others the bailiffs 
thereof. 


Amount for which order was obtained. 

Paid since date of order . 

Costs of obtaining and registering certificate of order ... 

Remaining due . 

Poundage for issuing this warrant. 

Total amount to be levied (with fees for execution 
of warrant as indorsed hereon') . 



Notice. —The goods and chattels are not to be sold until after the 
end of five days next following the day on which they were seized, 
unless they be of a perishable nature, or at the request of the trade 
union. 

Application Avas made to the Registrar for this warrant at 
minutes past the hour of in the noon of the 

day of 19 

[Here state for the information of the High Bailiff the place , dtc. y 
where the goods are stated to be.] 

See Back. 

[For indorsement of fees for execution of warrant , see Form 163.} 
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I. 

THE TRADE UNION ACT, 1871. 

(34 & 35 Vict. c. 31.) 

[29th June, 1871.] 

Preliminary. 

1. Short title. ]—This Act may be cited as “ The Trade Union 
Act, 1871.” 

Criminal Provisions. 

2. Trade union not criminal .]—The purposes of any trade union 
shall not, by reason merely that they are in restraint of trade, be 
deemed to be unlawful, so as to render any member of such trade 
union liable to criminal prosecution for conspiracy or otherwise. 

3. Trade union not unlawful for civil purposes .]—The purposes 
•of any trade union shall not, by reason merely that they are in 
restraint of trade, be unlawful so as to render void or voidable any 
agreement or trust. 

4 . Trade union contracts , when not enforceable .] — Nothing in this 
Act shall enable any Court to entertain any legal proceeding insti¬ 
tuted with the object of directly enforcing or recovering damages 
for the breach of any of the following agreements, namely, 

(1) Any agreement between members of a trade union as such, 

concerning the conditions on which any members for the 
time being of such trade union shall or shall not sell their 
goods, transact business, employ, or be employed: 

(2) Any agreement for the payment by any person of any sub¬ 

scription or penalty to a trade union: 

(3) Any agreement for the application of the funds of a trade 

union,— 

(a) To provide benefits to members; or, 

(b) To furnish contributions to any employer or workman 
not a member of such trade union, in consideration of such 
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employer or workman acting in conformity with the rules 
or resolutions of such trade union; or 

(c) To discharge any fine imposed upon any person by 
sentence of a court of justice; or, 

(4) Any agreement made between one trade union and another; 

or, 

(5) Any bond to secure the performance of any of the above- 

mentioned agreements. 

But nothing in this section shall be deemed to constitute any of the 
above-mentioned agreements unlawful. 

5. The following Acts, that is to say, 

(1) The Friendly Societies Acts, 1855 and 1858, and the Acts 

amending the same (a); 

(2) The Industrial and Provident Societies Act, 1867, and any 

Act amending the same; and 

(3) The Companies Acts, 1862 and 1867, 

shall not apply to any trade union, and the registration of any trade 
union under any of the said Acts shall be void, and the deposit of 
the rules of any trade union made under the Friendly Societies Acts, 
1855 and 1858, and the Acts amending the same, before the passing 
of this Act, shall cease to be of any effect. 

Registered Trade Unions. 

6. Registry of trade unions. ]—Any seven or more members of a 
trade union may by subscribing their names to the rules of the union, 
and otherwise complying with the provisions of this Act with respect 
to registry, register such trade union under this Act, provided that 
if any one of the purposes of such trade union be unlawful such 
registration shall be void. 

7. Buildings for trade unions may be purchased or leased .]—It 
shall be lawful for any trade union registered under this Act to 
purchase or take upon lease in the names of the trustees for the time 
being of such union any land [not exceeding one acre] (5), and to 
sell, exchange, mortgage or let the same, and no purchaser, assignee, 
mortgagee, or tenant shall be bound to inquire whether the trustees 

(a) Cf. also sect. 2 of the Trade Union Act, 1876, post, 

(t>) The words in square brackets are now to be omitted: see sect. 207 and 
Sched. VII. of Law of Property Act, 1925. 
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have authority for any sale, exchange, mortgage, or letting, and the 
receipt of the trustees shall be a discharge for the money arising 
therefrom; and for the purpose of this section every branch of a 
trade union shall be considered a distinct union. 

8. Property of the trade unions vested in trustees .]—All real and 
personal estate whatsoever belonging to any trade union registered 
under this Act shall be vested in the trustees for the time being of 
a trade union appointed as provided by this Aot for the use and 
benefit of such trade union and the members thereof, and the real 
or personal estate of any branch of a trade union shall be vested 
in the trustees of such branch [or of the trustees of the trade union 
if the rules of the trade union so provide] (c), and be under the 
control of such trustees, their respective executors or administrators, 
according to their respective claims and interests, and upon the death 
or removal of any such trustees the same shall vest in the succeeding 
trustees for the same estate and interest as the former trustees had 
therein, and subject to the same trusts, without any conveyance or 
assignment whatsoever, save and except in the case of stocks and 
securities in the public funds of Great Britain and Ireland, which 
shall be transferred into the names of such new trustees; and in all 
actions, or suits, or indictments, or summary proceedings before any 
Court of summary jurisdiction, touching or concerning any such pro¬ 
perty, the same shall be stated to be the property of the person or 
persons for the time being holding the said office of trustee, in their 
proper names, as trustees of such trade union, without any further 
description. 

9. Actions , dc. by or against trustees , dc.] —The trustees of any 
trade union registered under this Act, or any other officer of such 
trade union who may be authorised so to do by the rules thereof, are 
hereby empowered to bring or defend, or cause to be brought or 
defended, any action, suit, prosecution or complaint in any Court 
of law or equity touching or concerning property, right, or claim to 
property of the trade union; and shall and may, in all cases concern¬ 
ing the real or personal property of such trade union, sue and be sued, 
plead and be impleaded, in any Court of law or equity, in their 
proper names, without other description than the title of their office; 
and no such action, suit, prosecution, or complaint shall be discon- 

( o ) These words in brackets were added by sect. 3 of the Trade Union Act, 
1876. 
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tinued or shall abate by the death or removal from office of such 
persons or any of them, but the same shall and may be proceeded 
in by their successor or successors as if such death, resignation, or 
removal had not taken place; and such successors shall pay or receive 
the like costs as if the action, suit, prosecution, or complaint had 
been commenced in their names for the benefit of or to be reimbursed 
from the funds of such trade union, and the summons to be issued to 
such trustee or other officer may be served by leaving the same at 
the registered office of the trade union. 

10. Limitation of responsibility of trustees .]—A trustee of any 
trade union registered under this Act shall not be liable to make good 
any deficiency which may arise or happen in the funds of such 
trade union, but shall be liable only for the moneys which shall be 
actually received by him on account of such trade union. 

11 . Ti -easurers, <£c., to account .]—Every treasurer or other officer 
of a trade union registered under this Act, at such times as by the 
rules of such trade union he should render such account as herein¬ 
after mentioned, or upon being required so to do, shall render to the 
trustees of the trade union, or to the members of such trade union, 
at a meeting of the trade union, a just and true account of all moneys 
received and paid by him since he last rendered the like account, and 
of the balance then remaining in his hands, and of all bonds or 
securities of such trade union, which account the said trustees shall 
cause to be audited by some fit and proper person or persons by them 
to be appointed; and such treasurer, if thereunto required, upon the 
said account being audited, shall forthwith hand over to the said 
trustees the balance which on such audit appears to be due from 
him, and shall also, if required, hand over to such trustees all 
securities and effects, books, papers, and property of the said trade 
union in his hands or custody; and if he fail to do so the trustees of 
the said trade union may sue such treasurer in any competent Court 
for the balance appearing to have been due from him upon the account 
last rendered by him, and for all the moneys since received by him 
on account of the said trade union, and for the securities and effects, 
books, papers, and property in his hands or custody, leaving him 
to set off in such action the sums, if any, which he may have since paid 
on account of the said trade union; and in such action the said trustees 
shall be entitled to recover their full costs of suit, to be taxed as 
between attorney and client. 

s. 


23 
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12. Punishment for withholding* money , If any offioer, 

member, or other person being or representing himself to be a 
member of a trade union registered under this Act, or the nominee, 
executor, jadministrator, or assignee of a member thereof, or any 
person whatsoever, by false representation or imposition obtain posses¬ 
sion of any moneys, securities, books, papers, or other effects of 
such trade union, or, having the same in his possession, wilfully with¬ 
hold or fraudulently misapply the same, or wilfully apply any part 
of the same to purposes other than those expressed or directed in 
the rules of such trade union, or any part thereof, the Court of sum¬ 
mary jurisdiction for the place in which the registered office of the 
trade union is situate upon a complaint made by any person on behalf 
of such trade union, or by the Registrar, or in Scotland at the instance 
of 'the procurator fiscal of the Court, to which such complaint is 
competently made, or of the trade union, with his concurrence, may, 
by isummary order, order such offioer, member, or other person to 
deliver up all such moneys, securities, books, papers, or other effects 
to the trade union, or to repay the amount of money applied im¬ 
properly, and to pay, if the Court think fit, a further sum of money 
not exceeding twenty pounds, together with costs not exceeding twenty 
shillings; and, in default of such delivery of effects, or repayment 
of such amount of money, or payment of such penalty and costs 
aforesaid, the said Court may order the said person so convicted 
to be imprisoned, with or without hard labour, for any time not 
exceeding -three months: Provided, that nothing herein contained 
shall prevent the said trade union, or in Scotland Her Majesty’s Advo¬ 
cate, from proceeding by indictment against the said party; provided 
also, that no person shall be proceeded against by indictment if a 
conviction shall have been previously obtained for the same offence 
under the provisions of this Act. 

Registry of Trade Union. 

13. "Regulations for registry .']—With respect to the registry, under 
this Act, of a trade union, and of the rules thereof, the following 
provisions shall have effect: 

(1) An application to register the trade union and printed copies 
of the rules, together with a list of the titles and names of the officers, 
shall be sent to the Registrar under this Act: 

(2) The Registrar, upon being satisfied that the trade union has 



THE TRADE UNION ACT, 1871 


355 


complied with the regulations respecting registry in force under this 
Act, shall register such trade union and such rules: 

(3) No trade union shall be registered under a name identical with 
that by which any other existing trade union has been registered, or 
so nearly resembling such name as to be likely to deceive the members 
or the public: 

(4) Where a trade union applying to be registered has been in 
operation for more than a year before the date of such application, 
there shall be delivered to the Registrar before the registry thereof 
a general statement of the receipts, funds, effects, and expenditure 
of such trade union in the same form, and showing the same par¬ 
ticulars, as if it were the annual general statement required as herein¬ 
after mentioned to be transmitted annually to the Registrar: 

(5) The Registrar upon registering such trade union shall issue a 
certificate of registry, which certificate, unless proved to have been 
withdrawn or cancelled, shall be conclusive evidence that the regula¬ 
tions of this Act with respect to registry have been complied with: 

((5) One of Her Majesty’s Principal Secretaries of State may from 
time to time make regulations respecting registry under this Act, 
and respecting the seal (if any) to be used for the purpose of such 
registry, and the forms to be used for such registry, and the inspec¬ 
tion of documents kept by the Registrar under this Act, and respect¬ 
ing the fees, if any, to be paid on registry, not exceeding the fees 
specified in the Second Schedule to this Act, and generally for 
carrying this Act into effect. 

14. Buies of registered trade unions .]—With respect to the rules 
of a trade union registered under this Act, the following provisions 
shall have effect: 

(1) The rules of every such trade union shall contain provisions 
in respect of the several matters mentioned in the First Schedule 
to this Act: 

(2) A copy of the rules shall be delivered by the trade union to 
every person on demand on payment of a sum not exceeding one 
shilling. 

15. Begistered office of trade union .']—Every trade union regis¬ 
tered under this Act shall have a registered office to which all com¬ 
munications and notices may be addressed; if any trade union under 
this Act is in operation for seven days without having such an office, 
such trade union and every officer thereof shall each incur a penalty 

23 ( 2 ) 
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not exceeding five pounds for every day during which it is so in 
operation. 

Notico of the situation of such registered office, and of any change 
therein, shall be given to the Registrar and recorded by him; until 
such notice is given the trade union shall not be deemed to have 
complied with the provisions of this Act. 

16. Annual returns to be prepared as Registrar may direct .]—A 
general statement of the receipts, funds, effects, and expenditure 
of every trade union registered under this Act shall be transmitted 
to the Registrar before the first day of June in every year, and shall 
show fully the assets and liabilities at the date, and the receipts and 
expenditure during the year preceding the date to which it is made 
out, of the trade union; and shall show separately the expenditure 
in respect of the several objects of the trade union, and shall be 
prepared and made out up to such date, in such form, and shall com¬ 
prise such particulars, as the Registrar may from time to time require; 
and every member of, and depositor in, any sucli trade union shall be 
entitled to receive, on application to the treasurer or secretary of that 
trade union, a copy of such general statement, without making any 
payment for the same. 

Together with such general statement there shall be sent to the 
Registrar a copy of all alterations of rules and new rules and changes 
of officers made by the trade union during the year preceding the 
date up to which the general statement is made out, and a copy of 
the rules of the trade union as they exist at that date. 

Every trade union which fails to comply with or acts in con¬ 
travention of this section, and also every officer of the trade union so 
failing, shall each be liable to a penalty not exceeding five pounds 
for each offence. 

Every person who wilfully makes or orders to be made any false 
entry in or any omission from any such general statement, or in or 
from the return of such copies of rules or alterations of rules, shall be 
liable to a penalty not exceeding fifty pounds for each offence. 

17. Registrars .]—The Registrars of the friendly societies in 
England, Scotland, and Ireland • shall be the Registrars under this 
Act. 

The Registrar shall lay before Parliament annual reports with 
respect to the matters transacted by such Registrars in pursuance 
of this Act. 
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18. Circulating false copies of rules , dc., a misdemeanor .]—If any 
person with intent to mislead or defraud gives to any member of a 
trade union registered under this Act, or to any person intending or 
applying to become a member of such trade union, a copy of any 
rules or of any alterations or amendments of the same other than 
those respectively which exist for the time being on the pretence 
that the same are the existing rules of such trade union, or that there 
are no other rules of such trade union, or if any person with the 
intent aforesaid gives a copy of any rules to any person on the 
pretence that sucli rules ar*3 the rules of a trade union registered 
under this Act which is not so registered, every person so offending 
shall be deemed guilty of a misdemeanor. 


Legal Proceedings. 

19. Summary proceedings for offences, penalties , dc .]—In England 
and Ireland all offences and penalties under this Act may be prose¬ 
cuted and recovered in manner directed by the Summary Jurisdiction 
Acts. 

In England and Ireland summary orders under this Act may be 
made and enforced on complaint before a Court of summary jurisdic¬ 
tion in manner provided by the Summary Jurisdiction Acts. 

Provided as follows: 

1. The “ Court of Summary Jurisdiction,” when hearing and deter¬ 
mining an information or complaint, shall be constituted in some 
one of the following manners; that is to say, 

(a) In England, 

(1) In any place within the jurisdiction of a metropolitan police 

magistrate or other stipendiary magistrate, of such 

magistrate or his substitute: 

(2) In the city of London, of the Lord Mayor or any alderman 

of the said city: 

(3) In any other place, of two or more justices of the peace 

sitting in petty sessions: 

(b) In Ireland, 

(1) In the police district of Dublin metropolis, of a divisional 

justice: 

(2) In any other place, of a resident magistrate. 

In Scotland all offences and penalties under this Act shall be 
prosecuted and recovered by the procurator fiscal of the county in 
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the Sheriff Court under the provisions of the Summary Procedure 
Act, 1864. 

In Scotland summary orders under this Act may be made and 
enforced on complaint in the Sheriff Court. 

All the jurisdictions, powers, and authorities necessary for giving 
effect to these provisions relating to Scotland are hereby conferred 
on the sheriffs and their substitutes. 

Provided that in England, Scotland, and Ireland— 

2. The description of any offence under this Act in the words of 
such Act shall be sufficient in law. 

3. Any exception, exemption, proviso, excuse, or qualification r 
whether it does or not accompany the description of the offence in 
this Act, may be proved by the defendant, but need not be specified 
or negatived in the information, and if so specified or negatived, no 
proof in relation to the matters so specified or negatived shall be 
required on the part of the informant or prosecutor. 

20. Appeal to quarter sessions .']—In England or Ireland, if any 
party feels aggrieved by any order or conviction made by a Court 
of summary jurisdiction on determining any complaint or informa¬ 
tion under this Act, the party so aggrieved may appeal therefrom, 
subject to the conditions and regulations following: 

(1) The appeal shall be made to some Court of general or quarter 
sessions [for the county or place in which the cause of appeal has 
arisen, liolden not less than fifteen days and not more than four 
months after the decision of the Court from which the appeal is made: 

(2) The appellant shall, within seven days after the cause of appeal 
has arisen, give notice to the other party and to the Court of summary 
jurisdiction of his intention to appeal, and of the ground thereof: 

(3) The appellant shall immediately after such notice enter into 
a recognizance before a justice of the peace in the sum of ten pounds* 
with two sufficient sureties in the sum of ten pounds, conditioned 
personally to try such appeal, and to abide the judgment of the 
Court thereon, and to pay such costs as may be awarded by the 
Court: 

(4) Where the appellant is in custody the justice may, if he think 
fit, on the appellant entering into such recognizance as aforesaid* 
release him from custody: 

(5) The Court of Appeal may adjourn the appeal, and upon the 
hearing thereof they may confirm, reverse, or modify the decision 
of the Court of summary jurisdiction, or remit the matter to the 
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Court of summary jurisdiction, with the opinion of the Court of Appeal 
thereon, or make such other order in the matter as the Court thinks 
just, and if the matter be remitted to the Court of summary jurisdic¬ 
tion the said last-mentioned Court shall thereupon re-hear and decide 
the information or complaint in accordance with the opinion of the 
said Court of Appeal. The Court of Appeal may also make such 
order as to costs to be paid by either party as the Court thinks 
just] (d). 

21. Appeal in Scotland as prescribed by 20 Geo. 2, c. 43.]— . . . 

22. Interested person not to aot as a member of a Court of Appeal.'] 
—A person who is a master, or father, son, or brother of a master, in 
the particular manufacture, trade, or business in or in connexion 
with which any offence under this Act is charged to have been com¬ 
mitted shall not act as or as a member of a Court of summary juris¬ 
diction or appeal for the purposes of this Act. 

Definitions. 

23. Definitions.] —In this Act— 

As to the term “ Summary Jurisdiction Acts.”] —The term Sum¬ 
mary Jurisdiction Acts means as follows: 

As to England, the Act of the session of the eleventh and twelfth 
years of the reign of Her present Majesty, chapter forty-three, 
intituled “An Act to facilitate the Performance of the Duties 
of Justices of the Peace out of Sessions within England and 
Wales with respect to Summary Convictions and Orders,” and 
any Acts amending the same: 

As to Ireland, within the police district of Dublin metropolis, 
the Acts regulating the powers and duties of justices of the 
peace for such district, or of the police of such district, and 
elsewhere in Ireland, “The Petty Sessions (Ireland) Act, 1851,” 
and any Act amending the same. 

In Scotland the term “misdemeanor” means a crime and offence- 

As to “trade union.”] (e)—'The term “trade union” means such 
combination, whether temporary or permanent, for regulating the 
relations between workmen and masters, or between workmen 

(d) The words in brackets were repealed, as to England, by the Summary 
Jurisdiction Act, 1884, s. 4, and Sched. 

(e) The definition of trade union wa9 altered by sect. 16 of the Trade Union 
Act, 1876, and sects. 1 and 2 of the Trade Union Act, 1913. 
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and workmen, or between masters and masters, or for imposing 
restrictive conditions on the conduct of any trade or business as 
would, if this Act had not passed, have been deemed to have 
been an unlawful combination by reason of some one or more 
of its purposes being in restraint of trade: Provided that this 
Act shall not affect— 

(1) Any agreement between partners as to their own business; 

(2) Any agreement between an employer and those employed 

by him as to such employment; 

(3) Any agreement in consideration of the sale of the good¬ 

will of a business or of instruction in any profession, 
trade, or handicraft. 

Repeal. 

24. Repeal of Trades Unions Funds Protection Act, 1869, as herein 
stated .']—The Trades Unions Funds Protection Act, 1869, is hereby 
repealed. 

Provided that this repeal shall not affect— 

(1) Anything duly done or suffered under the said Act: 

(2) Any right or privilege acquired or any liability incurred 

under the said Act: 

(3) Any penalty, forfeiture, or other punishment incurred in 

respect of any offence against the said Act: 

(4) The institution of any investigation or legal proceeding or 

any other remedy for ascertaining, enforcing, recovering, 
or imposing any such liability, penalty, forfeiture, or 
punishment as aforesaid. 

SCHEDULES. 

First Schedule. 

' Of Matters to be provided for by the Rules of Trade Unions 
registered under this Act. 

1. The name of the trade union and place of meeting for the busi¬ 
ness of the trade union. 

2. The whole of the objects for which the trade union is to be 
established, the purposes for which the funds thereof shall be ap¬ 
plicable, and the conditions under which any member may become 
entitled to any benefit assured thereby, and the fines and forfeitures 
to be imposed on any member of such trade union. 
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3. The manner of making, altering, amending, and rescinding 
rules. 

4. A provision for the appointment and removal of a general 
committee of management, of a trustee or trustees, treasurer, and 
oilier officers. 

5. A provision for the investment of the funds, and for an annual 
or periodical audit of accounts. 

G. The inspection of the books and names of members or the 
trade union by every person having an interest in the funds of the* 
trade union. 

Second Schedule. 

Maximum Fees . 

£ s. d. 


For registering trade union . 1 0 0 

For registering alterations in rules . 0 10 0 

For inspection of documents . 0 2 6 


II. 

THE CONSPIRACY AND PROTECTION OF PROPERTY 

ACT, 1875. 

(38 & 39 Vict. c. 86.) 

1. Short title .]—This Act may be cited as the Conspiracy, and 
Protection of Property Act, 1875. 

2. Commencement of Act .]—This Act shall come into operation 
on the first day of September one thousand eight hundred and 
seventy-five. 


Conspiracy, and Protection of Property. 

3 (/). Amendment of law as to conspiracy in trade disputes .]—An 
agreement or combination by two or more persons to do or procure to 
be done any act in contemplation or furtherance of a trade dispute 
between employers and workmen [or workmen and workmen] shall 
not bo indictable as a conspiracy if such act committed by one 
person would not be punishable as a crime. 

Nothing in this section shall exempt from punishment any persons 

(/) This section was amended by sect. 1 of Trade Disputes Act, 1906. 
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guilty of a conspiracy for which a punishment is awarded by any 
Act of Parliament. 

Nothing in this section shall affect the law relating to riot, unlawful 
assembly, breach of the peace, or sedition, or any offence against the 
State or the Sovereign. 

A crime for the purposes of this section means an offence punish¬ 
able on indictment, or an offence which is punishable on summary 
conviction, and for the commission of which /the offender is liable 
under the statute making the offence punishable t to be imprisoned 
either absolutely or at the discretion of the Court as an alternative 
for some other punishment. 

Where a person is convicted of any such agreement or combination 
as aforesaid to do or procure to be done an act which is punishable 
only on summary conviction, and is sentenced to imprisonment, the 
imprisonment shall not exceed three months, or such longer time, if 
any, as may have been prescribed by the statute for the punishment) 
of the said act when committed by one person. 

4. Breach of contract by persons employed in supply of gas or 
water .']—Where a person employed by a municipal authority or by 
any company or contractor upon whom is imposed by Act of Parlia¬ 
ment the duty, or who have otherwise assumed the duty of supplying 
any city, borough, town, or place, or any part thereof, with gas or 
water, wilfully and maliciously breaks a contract of service with 
that authority or company or contractor, knowing or having reason¬ 
able cause to believe that the probable consequences of his so doing, 
either alone or in combination with others, will be to deprive the 
inhabitants of that city, borough, town, place, or part, wholly or to 
a great extent of their supply of gas or water, he shall on conviction 
thereof by a Court of summary jurisdiction or on indictment as 
hereinafter mentioned, be liable either to pay a penalty not ex¬ 
ceeding twenty pounds or to be imprisoned for a term not exceeding 
three months, with or without hard labour. 

Every such municipal authority, company, or contractor as is men¬ 
tioned in this section shall cause to be posted up, at the gasworks or 
waterworks, as the case may be, belonging to such authority or 
company or contractor, a printed copy of /this section in some con¬ 
spicuous place where the same may be conveniently read by the 
X>ersons employed, and as often as such copy becomes defaced, oblite¬ 
rated, or destroyed, shall cause it to be renewed with all reasonable 
despatch. 
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If any municipal authority or company or contractor make default 
in complying with the provisions of this section in relation to such 
notice as, aforesaid, they or he shall incur on summary conviction a 
penalty not exceeding five pounds for every day during which such 
default continues, and every person who unlawfully injures, defaces, 
or covers up any notice so posted up as aforesaid in pursuance of this 
Act, shall be liable on summary conviction to a penalty not exceeding 
forty shillings. 

5. Breach of contract involving injury to persons or property .]— 
Where any person wilfully and maliciously breaks a contract of 
service or of hiring, knowing or having reasonable cause to believe 
that the probable consequences of his so doing, either alone or in 
combination with others, will be to endanger human life, or cause 
serious bodily injury, or to expose valuable property w r hether real 
or personal to destruction or serious injury, he shall on conviction 
thereof by a Court of summary jurisdiction, or on indictment as 
hereinafter mentioned, be liable either to pay a penalty not ex¬ 
ceeding twenty pounds, or to be imprisoned for a term not exceeding 
three months, with or without hard labour. 


Miscellaneous . 

6. Penalty for neglect by master to provide food , clothing , Ac. 
for servant or apprentice .]—Where a master, being legally liable to 
provide for his servant or apprentice necessary food, clothing, 
medical aid, or lodging, wilfully and without lawful excuse refuses 
or neglects to provide the same, whereby the health of the servant 
or apprentice is or is likely to be seriously or permanently injured, 
he shall on summary conviction be liable either to pay a penalty 
not exceeding twenty pounds, or to be imprisoned for a term not 
exceeding six months, with or without hard labour. 

7. Penalty for intimidation or annoyance by violence or other¬ 
wise .'}—Every person who, with a view” to compel any other person 
to abstain from doing or to do any act which such other person has 
a legal right to do or abstain from doing, wrongfully and without 
legal authority,— 

(T) Uses violence to or intimidates such other person or his w ife 
or children, or injures his property; or, 

(2) Persistently follows such other person about from place to 
place; or, 
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(3) Hides any tools, clothes, or other property owned or used by 

such other person, or deprives him of or hinders him in 
the use thereof; or, 

(4) Watches or besets the house or other place where such other 

person resides, or works, or carries on business or happens 
to be, or the approach to such house or place; or, 

(5) Follows such other person with two or more other persons in 

a disorderly manner in or through any street or road, 
shall, on conviction thereof by a Court of summary jurisdiction, or 
on indictment as hereinafter mentioned, be liable either to pay a 
penalty not exceeding twenty pounds, or to be imprisoned for a 
term not exceeding three months, with or without hard labour. 

Attending at or mar the house or place where a person resides , 
or works , or carries on business , or happens to be, or the approach 
to such house or place , in order merely to obtain or communicate 
information , shall not be deemed a watching or besetting within 
the meayiing of this section (g). 

8. Reduction of penalties .]—Where in any Act relating to em¬ 
ployers or workmen a pecuniary penalty is imposed in respect of 
any offence under such Act, and no power is given to reduce such 
penalty, the justices or Court having jurisdiction in respect of such 
offence may, if they think it just so to do, impose by way of penalty 
in respect of such offence any sum not less than one-fourth of the 
penalty imposed by such Act. 


Legal Proceedings. 

9. Tower for offender under this Act to be tried on indictment and 
not by Court of summary jurisdiction.'] —Where a person is accused' 
before a Court of summary jurisdiction of any offence made punish¬ 
able by this Act, and for which a penalty amounting to twenty 
pounds, or imprisonment, is imposed the accused may, on appearing! 
before the Court of summary jurisdiction, declare that he objects 
to being tried for such offence by a Court of summary jurisdiction,, 
and thereupon the Court of summary jurisdiction may deal with the 
case in all respects as if the accused were charged with an indictable 
offence and not an offence punishable on summary conviction, and 
the offence may be prosecuted on indictment accordingly. 

(< 7 ) The words in italics are repealed by sect. 2 (2) of the Trade Disputes 
Act, 1906. Cf. also sect. 3 of the Trade Disputes Act, 1927. 
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10. Proceedings before Court of summary jurisdiction .']—Every 
offence under this Act which is made punishable on conviction by a 
Court of summary jurisdiction or on summary conviction, and every 
penalty under this Act recoverable on summary conviction* may be 
prosecuted and recovered in manner provided by the Summary Juris¬ 
diction Act. 

11. Regulations as to evidence.] —Provided, that upon the hearing 
and determining of any indictment or information under sections 
four, five, and six of this Act, the respective parties to the contract 
of service, their husbands or wives, shall be deemed and considered 
as competent witnesses. 

12. Appeal to quarter sessions.] —In England or Ireland, if any 
part} r feels aggrieved by any conviction made by a Court of sum¬ 
mary jurisdiction on determining any information under this Act, 
the party so aggrieved may appeal therefrom, subject to the condi¬ 
tions and regulations following: 

(1) The appeal shall be made to some Court of general or quarter 
sessions [for the county or place in which the cause or appeal has 
arisen, liolden not less than fifteen days and not more than four 
months after the decision of the Court from which the appeal is 
made: 

(2 1 The appellant shall, within seven days after the cause of 
appeal has arisen, give notice to the other party and to the Court 
of summary jurisdiction of his intention to appeal, and of the ground 
thereof: 

(3) The appellant shall immediately after such notice enter into 
a recognizance before a justice of the peace with or without sureties, 
conditioned personally to try such appeal and to abide the judgment 
of the Court thereon, and to pay such costs as may be awarded by the 
Court: 

(4) Where the appellant is in custody the justice may, if he think 
fit, on the appellant entering into such recognizance as aforesaid; 
release him from custody: 

(5) The Court of Appeal may adjourn the appeal, and upon the 
hearing thereof they may confirm, reverse, or modify the decision of 
the Court of summary jurisdiction, or remit the matter to the Court 
of summary jurisdiction with the opinion of the Court of Appeal 
thereon, or make such other order in the matter as the Court thinks 
just, and if the matter be remitted to the Court of summary jurisdic- 
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tion the said last-mentioned Court shall thereupon rehear and decide 
the information in accordance with the opinion of the said Court of 
Appeal. The Court of Appeal may also make such order as to costa 
to bo paid by either party as the Court thinks just] ( h ). 

Definitions. 

13. General definitions .]—In this Act,— 

“The Summary Jurisdiction Act .”]—The expression “the Sum¬ 
mary Jurisdiction Act” means the Act of the session of the eleventh 
and twelfth years of the reign of Her present Majesty chapter forty- 
three, intituled “ An Act to facilitate the Performance of the Duties 
of Justices of the Peace out of Sessions within England and Wales 
with respect to Summary Convictions and Orders,” inclusive of any 
Acts amending the same; and 

“Court of summary jurisdiction .”]—The expression “court of 
summary jurisdiction” means— 

(1) As respects the city of London, the Lord Mayor or any aider- 

man of the said city sitting at the Mansion House on 
Guildhall justice room; and 

(2) As respects any police court division in the Metropolitan 

Police District, any metropolitan police magistrate sitting 
at the police court for that division; and 

(3) As respects any city, town, liberty, borough, place, or district 

for which a stipendiary magistrate is for the time being 
acting, such stipendiary magistrate sitting at a police court 
or other place appointed in that behalf; and 

(4) Elsewhere, any justice or justices of the peace to whom 

jurisdiction is given by the Summary Jurisdiction Acts: 
Provided that, as respects any case within the cognizance 
of such justice or justices as last aforesaid, an information 
under this Act shall be heard and determined by two or 
more justices of the peace in petty sessions sitting at some 
place appointed for holding petty sessions. 

Nothing in this section contained shall restrict the jurisdiction 
of the Lord Mayor or any alderman of the city of London, or of 
any metropolitan police or stipendiary magistrate, in respect of any 

( [h ) The words in brackets were repealed, as to England, by the Summary 
Jurisdiction Act, 1384, s. 4, and Sched. 
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act or jurisdiction which may now be done or exercised by him out 
of Court. 

14 . Definitions of “ municipal authority and public company.”'] 
—The expression “ municipal authority ” in this Act means any of 
the following authorities, that is to say, the Metropolitan Board of 
Works, the Common Council of the city of London, the Commissioners 
of Sewers of the city of London, the town council of any borough 
for the time being subject to the Act of the session of the fifth and 
sixth years of the reign of King William the Fourth, chapter seventy- 
six, intituled “An Act to provide for the Regulation of Municipal 
Corporations in England and Wales,” and any Act amending the 
same, any commissioners, trustees, or other persons invested by any 
local Act of Parliament with powers of improving, cleansing, lighting, 
or paving any town, and any local board. 

Any municipal authority or company or contractor who has 
obtained authority by or in pursuance of any general or local Act of 
Parliament to supply the streets of any city, borough, town, or place, 
or of any part thereof, with gas, or which is required by or in pur¬ 
suance of any general or local Act of Parliament to supply water 
on demand to the inhabitants of any city, borough, town, or place, 
or any part thereof, shall for the purposes of this Act be deemed 
to be a municipal authority or company or contractor upon whom is 
imposed by Act of Parliament the duty of supplying such city, 
borough, town, or place, or part thereof, with gas or water. 

15 . “ Maliciously ” in this Act construed as in Malicious Injuries 
to Property Act.'] —The word “ maliciously ” used in reference to any 
offence under this Act shall be construed in the same manner as it is 
required by the fifty-eighth section of the Act relating to malicious 
injuries to property, that is to say, the Act of the session of the 
•twenty-fourth and twenty-fifth years of the reign of Her present 
Majesty, chapter ninety-seven, to be construed in reference to any 
offence committed under such last-mentioned Act. 


Saving Clause. 

16 . Saving as to sea service.] —Nothing in this Act shall apply 
to seamen or to apprentices to the sea service. 
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Repeal. 

17 . Repeal of Acts .]—On and after the commencement of this Act, 
there shall be repealed: — 

I. The Act of the session of the thirty-fourth and thirty-fifth years 
of the reign of Her present Majesty, chapter thirty-two, intituled 
“An Act to amend the Criminal Law relating to Violence, Threats, 
and Molestation and 

II. “The Master and Servant Act, 1867,” and the enactments 
specified in the First Schedule to that Act, with the exceptions 
following as to the enactments in such schedule; (that is to say,") 

(1) Except so much of sections one and two of the Act passed in 

the thirty-third year of the reign of King George the Third, 
chapter fifty-five, intituled “An Act to authorise Justices 
of the Peace to impose Finos upon Constables, Overseers, 
and other Peace or Parish Officers for neglect of Duty, 
and on Masters of Apprentices for Ill-usage of such their 
Apprentices; and also to make provision for the execu¬ 
tion of Warrant* of Distress granted by Magistrates,” as 
relates to constables, overseers, and other peace or parish 
officers; and 

(2) Except so much of sections five and six of an Act passed in 

the fifty-ninth year of the reign of King George the Third, 
chapter ninety-two, intituled “An Act to enable Justices 
of the Peace in Ireland to act as such, in certain cases, out 
of the limits of the Counties in which they actually are; 
to make provision for the Execution of Warrants of Distress 
granted by them; and to authorise, them to impose Fines 
upon Constables and other Officers for neglect of Duty, and 
on Masters for Ill-usage of their Apprentices,” as relates 
to constables and other peace or parish officers; and 

(3) Except the Act of the session of the fifth and sixth years of 

the reign of Her present Majesty, chapter seven, intituled 
“An Act to explain the Acts for the better Regulation of 
certain Apprentices ”; and 

(4) Except sub-sections one, two, three, and five of sections six¬ 

teen of “The Summary Jurisdiction (Ireland) Act, 1851,” 
relating to certain disputes between employers and the 
persons employed by them; and 
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III. Also there shall be repealed the foliowing enactments making 
breaches of contract criminal, and relating to the recovery of wages 
by summary procedure; (that is to say,) 

(a) An Act passed in the fifth year of the reign of Queen Elizabeth, 

chapter four, and intituled “An Act touching Dyvers orders 
for Artificers, Labourers, Servantes of Husbandrye, and 
Apprentices and 

(b) So much of section two of an Act passed in the twelfth year 

of King George the First, chapter thirty-four, and intituled 
“An Act to prevent unlawful Combination of Workmen 
employed in the Woollen Manufactures, and for better Pay¬ 
ment of their Wages,” as relates to departing from service 
and quitting or returning work before it is finished; and 

(c) Section twenty of an Act passed in the fifth year of King 

George the Third, chapter fifty-one, the title of which begins 
with the words “An Act for repealing several Laws relating 
to the Manufacture of Woollen Cloth in the Count}' of York,” 
and ends with the words “ for preserving the credit of the 
said manufacturer in the foreign market”; and 

(d) An Act passed in the nineteenth year of King George the 

Third, chapter forty-nine, and intituled “An Act to prevent 
Abuses in the Payment of Wages to Persons employed in 
the Bone and Thread Lace Manufactory ”; and 

(e) Sections eighteen and twenty-three of an Act passed in the 

session of the third and fourth years of Her present Majesty, 
chapter ninety-one, intituled “An Act for the more effectual 
Prevention of Frauds and Abuses committed by Weavers, 
Sewers, and other persons employed in the Linen, Hempen, 
Union, cotton, Silk, and Woollen Manufactures in Ireland, 
and for the better Payment of their Wages, for One Year, 
and from thence to the end of the next Session of Parlia¬ 
ment”; and 

(f) Section seventeen of an Act passed in the session of the sixth 

and seventh years of Her present Majesty, chapter forty, 
the title of which begins with the words “An Act to amend 
the Laws,” and ends with the words “ workmen engaged 
therein”; and 

(g) Section seven of an Act passed in the session of the eighth and 
' ninth years of Her present Majesty, chapter one hundred 

and twenty-eight, and intituled “An Act to make further 

s. 24 
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Regulations respecting the Tickets of Work to be delivered 
to Silk Weavers in certain cases.” 

Provided that,— 

(1) Any order for wages or further sum of compensation in addition 
to wages made in pursuance of section sixteen of “ The Summary 
Jurisdiction (Ireland) Act, 1851,” may be enforced in like manner 
as if it were an order made by a Court of summary jurisdiction in 
pursuance of the Employers and Workmen Act, 1875, and not other¬ 
wise; and 

(2) The repeal enacted by this section shall not affect— 

(a) Anything duly done or suffered, or any right or liability 

acquired or incurred under any enactment hereby 
repealed; or 

(b) Any penalty, forfeiture, or punishment incurred in respect 

of any offence committed against any enactment hereby 
repealed; or 

(c) Any investigation, legal proceeding, or remedy in respect 

of any such right, liability, penalty, forfeiture, or punish¬ 
ment as aforesaid; and any such investigation, legal pro¬ 
ceeding, and remedy may be carried on as if this Act had 
not passed. 

Application of Act to Scotland. 

18. Application to Scotland .]— . . . 

19. Recovery of penalties, &c., in Scotland .]— . . . 

20. Appeal in Scotland as prescribed by 20 Geo. 2, c. 43.]— . 

Application of Act to Ireland. 

21. Application to Ireland .']— ... 


III. 

THE TRADE UNION ACT (1871) AMENDMENT ACT, 1876. 
(39 & 40 Vict. c. 22.) 

[30th June, 1876.] 

1. Construction and short title .]—This Act and the Trade Union 
Act, 1871, hereinafter termed the principal Act, shall be construed 
as one Act, and may be cited together as the “Trade Union Acts, 
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1871 and 1876,” and this Act may be cited separately as the “Trade 
Union Acts Amendment Act, 1876. ,, 

2. Trade unions to be within sect. 28 of Friendly Societies Act, 
1875.]—Notwithstanding anything in section five of the principal 
Act contained, a trade union, whether registered or unregistered, 
which insures or pays money on the death of a child under ten 
years of age shall be deemed to be within the provisions of section 
twenty-eight of the Friendly Societies Act, 1875. 

3. A mendment of sect. 8 of principal Whereas by section eight 

of the principal Act it is enacted that “ the real or personal estate 
of any branch of a trade union shall be vested in the trustees of such 
branch: ” The said section shall be read and construed as if imme¬ 
diately after the hereinbefore recited words there were inserted the 
words “or of the trustees of the trade union, if the rules of the trade 
union so provide.” 

4. Provision in case of absence , Ac. of trustee.'] —When any 
person, being or having been a trustee of a trade union or of any 
branch of a trade union, and whether appointed before or after the 
legal establishment thereof, in whose name any stock belonging to 
such union or branch transferable at the Bank of England or Bank 
of Ireland is standing, either jointly with another or others, or 
solely, is absent from Great Britain or Ireland respectively, or be¬ 
comes bankrupt, or files any petition, or executes any deed for liqui¬ 
dation of his affairs by assignment or arrangement, or for composition 
with his creditors, or becomes a lunatic, or is dead, or has been 
removed from his office of trustee, or if it be unknown whether such 
person is living or dead, the Registrar, on application in writing 
from the secretary and three members of the union or branch, and 
on proof satisfactory to him, may direct the transfer of the stock 
into the names of any other persons as trustees for the union or 
branch; and such transfer shall be made by the surviving or con¬ 
tinuing trustees, and if there be no such trustee, or if such trustees 
refuse or be unable to make such transfer, and the Registrar so direct, 
then by the Accountant-General or Deputy or Assistant Accountant- 
General of the Bank of England or Bank of Ireland, as the case may 
be: and the Governors and Companies of the Bank of England and 
Bank of Ireland respectively are hereby indemnified for anything 
done by them or any of their officers in pursuance of this provision 

24 ( 2 ) 
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against any claim or demand of any person injuriously affected 
thereby. 

5. Jurisdiction in offences .]—The jurisdiction conferred in the 
case of certain offences by section twelve of the principal Act upon 
the Court of summary jurisdiction for the place in which the regis¬ 
tered office of a trade union is situate may be exercised either by that 
Court or by the Court of summary jurisdiction for the place where 
the offence has been committed. 

6. Registry of unions doing business in more than one country .]— 
Trade unions carrying or intending to carry on business in more 
than one country shall be registered in the country in which their 
registered office is situate; but copies of the rules of such unions, 
and of all amendments of the same, shall, when registered, be sent 
to the Registrar of each of the other countries, to be recorded by 
him, and until such rules be so recorded the union shall not be 
entitled to any of the privileges of this Act or the principal Act, 
in the country in which such rules have not been recorded, and 
until such amendment* of rules be recorded the same shall not take 
effect in such country. 

In this section “country” means England, Scotland, or Ireland. 

7. Life Assurance Companies Acts do not apply to registered 
unions.]—Whereas by the “ Life Assurance Companies Act , 1870,” 
It is provided that the said Act shall not apply to societies registered 
under the Acts relating to friendly societies: The said Act (or the 
amending Acts) shall not apply nor be deemed to have applied to 
trade unions registered or to be registered under the principal Act. 
(Repealed by Assurance Companies Act, 1909, s. 37, and Sched. IX.) 

8. Withdrawal or cancelling of certificate.] —No certificate of 
registration of a trade union shall be withdrawn or cancelled other¬ 
wise than by the Chief Registrar of Friendly Societies, or in the 
case of trade unions registered and doing business exclusively in 
Scotland or Ireland, by the Assistant Registrar for Scotland or 
Ireland, and in the following cases: 

(1) At the request of the trade union to be evidenced in such 
manner as such Chief or Assistant Registrar shall from time to time 
direct: 

(2) On proof to his satisfaction that a certificate of registration 
has been obtained by fraud or mistake, or that the registration of 
th9 trade union has become void under section six of the Trade 
Union Act, 1871, or that such trade union has wilfully and after 
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notice from a Registrar whom it may concern, violated any of the 
provisions of the Trade Union Acts, or has ceased to exist. 

Not less than two months’ previous notice in writing, specifying 
briefly the ground of any proposed withdrawal or cancelling of cer¬ 
tificate (unless where the same is shown to have become void as 
aforesaid, in which case it shall be the duty of the Chief or Assistant 
Registrar to cancel the same forthwith) shall be given by the Chief 
or Assistant Registrar to a trade union before the certificate of 
registration of the same can be withdrawn or cancelled (except at 
its request). 

A trade union whose certificate of registration has been withdrawn 
or cancelled shall, from the time of such withdrawal or cancelling, 
absolutely cease to enjoy as such the privileges of a registered trade 
union, but without prejudice to any liability actually incurred by 
such trade union, which may be enforced against the same as i\ 
such withdrawal or cancelling had not taken place. 

9. Membership of minors .]—A person under the age of twenty- 
one, but above the age of vsixteen, may be a member of a trade 
union, unless provision be made in the rules thereof to the contrary, 
and may. subject to the rules of the trade union, enjoy all the rights 
of a member except as herein provided, and execute all instruments 
and give all acquittances necessary to be executed or given under the 
rules, but shall not be a member of the committee of management, 
trustee, or treasurer of the trade union. 

10. Nomination .]—A member of a trade union not being under 
the age of sixteen years may, by writing under his hand, delivered 
at, or sent to, the registered office of the trade union, nominate any 
person not being an officer or servant of the trade union (unless 
such officer or servant is the husband, wife, father, mother, child, 
brother, sister, nephew, or niece of the nominator), to whom any 
moneys payable on the death of such member not exceeding fifty 
pounds shall be paid at his decease, and may from time to time 
revoke or vary such nomination by a writing under his hand similarly 
delivered or sent; and on receiving satisfactory proof of the death 
of a nominator, the trade union shall pay to the nominee the amount 
due to the deceased member not exceeding the sum aforesaid. 

11. Change of name .]—A trade union may, with the approval in 
writing of the Chief Registrar of Friendly Societies, or in the case) 
of trade unions registered and doing business exclusively in Scotland 
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or Ireland, of the Assistant Registrar for Scotland or Ireland re¬ 
spectively, change its name by the consent of not less than two-thirds 
of the total number of members. 

No change of name shall affect any right or obligation of the 
trade union, or of any member thereof, and any pending legal pro¬ 
ceedings may be continued by or against the trustees of the trade 
union or any other officer who may sue or bo sued on behalf of such 
trade union notwithstanding its new name. 

12. Amalgamation (i).]—Any two or more trade unions may, by 

the consent of not less than two-thirds of the members of each or 
every such trade union, become amalgamated together as one trade 
union, with or without any dissolution or division of the funds of 
such trade unions, or either or any of them; but no amalgamation 
shall prejudice any right of a creditor of either or any union party 
thereto. i 

13. Registration of changes of names and amalgamation.'] —Notice 
in writing of every change of name or amalgamation signed, in the 
case of a change of name, by seven members, and countersigned by 
the secretary of the trade union changing its name, and accompanied 
by a statutory declaration of such secretary that the provisions of 
this Act in respect of changes of name have been complied with, 
and in the case of an amalgamation signed by seven members, and 
countersigned by the secretary of each or every union party thereto, 
and accompanied by a statutory declaration by each or every such: 
secretary that the provisions of this Act in respect of amalgamations 
have been complied with, shall be sent to the Central Office estab¬ 
lished by the Friendly Societies Act, 1875, and registered there, and 
until such change of name or amalgamation is so registered the same 
shall not take effect. 

14. Dissolution.] —The rules of every trade union shall provide 
for the manner of dissolving the same, and notice of every dissolution 
of a trade union under the hand of the secretary and seven members 
of the same, shall be sent within fourteen days thereafter to the 
Central Office hereinbefore mentioned, or, in the case of trade unions 
registered and doing business exclusively in Scotland or Ireland, 
to the Assistant Registrar for Scotland or Ireland respectively, and 
shall be registered by them: Provided that the rules of any trade 

(i) This section must be read with the Trade Union (Amalgamation) Act, 
1917, by which it is amended. 
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union registered before the passing of this Act shall not be invali¬ 
dated by the absence of a provision for dissolution. 

15. Penalty for failure to give notice .]—A trade union which fails 
to give any notice or send any document which it is required by this 
Act to give or send, and every officer or other person bound by the 
rules thereof to give or send the same, or if there be no such officer, 
then every member of the committee of management of the union, 
unless proved to have been ignorant of, or to have attempted to- 
prevent the omission to give or send the same, is liable to a penalty 
of not less than one pound and not more than five pounds, recover¬ 
able at the suit of the Chief or any Assistant Registrar of Friendly 
Societies, or of any person aggrieved, and to an additional penalty 
of the like amount for each week during which the omission con¬ 
tinues. 

16. Definition of “ trade union ” altered .—So much of section 
twenty-three of the principal Act as defines the term trade union, 
except the proviso qualifying such definition, is hereby repealed, 
and in lieu thereof be it enacted as follows: 

The term “trade union ” means any combination, whether tem¬ 
porary or permanent, for regulating the relations between workmen 
and masters, or between workmen and workmen, or between masters 
and masters, or for imposing restrictive conditions oil the conduct 
of any trade or business, whether such combination would or would 
not, if the principal Act had not been passed, have been deemed to 
have been an unlawful combination by reason of some one or more 
of its purposes being in restraint of trade. 


IV. 

PROVIDENT NOMINATIONS AND SMALL INTESTACIES 

ACT, 1883 (a). 

(4G & 47 Vict. c. 47.) 

[2oth August, 1883.] 

1. Extent and short title of the Act .]—This Act extends to Great 
Plritain and Ireland, and except section ten of the same, and so much 
thereof as relates to trade unions, to the Channel Islands, and except 
section ten, and so much as relates ... to trade unions, to the Isle 


(a) A great part of this Act, was repealed by the Statute Law Revision 
Act, 1898, and only the unrepealod portion is printed here. 
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of Man, and may bo cited as the Provident Nominations and Small 
Intestacies Act, 1883. 

2 . Definition of terms.] —In this Act the expressions following 
have the following meanings:— 

“Directors” means (1) in the case of a society or branch whose 
property is vested in trustees, the trustees for the time being: 
... (3) in any other case, the directing authority by whatever 
name it may be called: 

“Probate” and “letters of administration” for Scotland mean 
confirmation: 

“Society” includes a registered trade union: 

“ Office ” means in the case of a society registered under the . . . 
Trade Union Acts, the registered office of such society: 

3 . Nomination by member of friendly society of person to receive 
sums not over £100 at his death.] —The following enactments, 
namely, . . . section ten of the Trade Union Act Amendment Act, 
1876 [. . .] shall be read as if in the said sections of the said Acts 
the words one hundred pounds were substituted for the words fifty 
pounds. 

4. How a nomination may be made.] —A nomination may be partly 
printed, and if made in a book kept at the office shall be taken to 
be delivered at such office. 

7 . Provisions in case of intestacy and no nomination.] — If any 
member of a registered trade union, entitled from the funds thereof 
to a sum not exceeding one hundred pounds, dies intestate and without 
having made any nomination which remains unrevoked at his death, 
such sum shall be payable, without letters of administration, to the 
person who appears to a majority of the directors, upon such evidence 
as they may deem satisfactory, to be entitled by law to receive the 
same. 

8. Provision for illegitimacy .]—If a member of any society who 
is entitled to make a nomination under this Act or the Acts hereby 
amended is illegitimate, and has died intestate, and without having 
made any such nomination subsisting at his death, the directors may 
pay the sum which such member might have nominated to or among 
the person or persons who, in the opinion of the majority of them, 
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would have been entitled thereto if such member had been legitimate, 
or, if there are no such persons, then the deposits shall be dealt 
with as . . . the Treasury may direct. 

9. Payments made by directors under the power above given .]—All 
payments made by directors under the powers aforesaid shall be 
valid with respect to any demand of any other person as next of 
kin of a deceased member, or as his lawful representative or person 
claiming to be such representative, against the society ... or the 
directors, but such next of kin, representative, or claimant shall have 
remedy for recovery of such money, so paid as aforesaid, against the 
person or persons who shall have received the same. 

10. Conditions to be observed where fund exceeds £80. j— For the 
prevention of frauds on the revenue it is enacted as follows: 

(1) If the total sum with respect to which a nomination may be 

made under this Act by any person, or standing to the 
credit of any person in any society ... at his death exceeds, 
after deduction of any moneys payable under the registered 
or certified rules of such society ... or otherwise for the 
purpose of defraying the funeral expenses of such member 
the sum of eighty pounds sterling, the directors shall before 
making any payment to a nominee or otherwise under this 
Act require production of a duly stamped receipt for the 
succession or legacy duty payable thereon, or a letter, or 
a certificate from the Commissioners of Inland Revenue 
stating that none such is payable; such receipt or certificate 
shall be given by the said Commissioners upon payment 
of duty, or satisfactory proof of no duty being payable, as 
the case may be. 

(2) Nomination or payment under this Act not to affect the liability 

to probate duty.} —If, elsewhere than in Scotland, the total 
personal property, or in Scotland the whole movable estate, 
of any person entitled to make a nomination under this 
Act or the Acts hereby amended . . . exceeds one hundred 
pounds sterling, any sum paid under this Act without pro¬ 
bate or letters of administration shall, notwithstanding such 
nomination or payment, be liable to probate duty as part 
of the amount on which such duty is charged, and the 
directors shall be at liberty before making any such payment 
to require a statutory declaration by the claimant, or by one 
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of the claimants, that the total personal estate of the 
deceased, including the sum in question, does not after 
deduction of debts and funeral expenses exceed the value 
of one hundred pounds. 

11. Channel Island* and Isle of Man .]— . . . 

V. 

THE FRIENDLY SOCIETIES ACT, 189G. 

(59 & GO Vict. c. 25.) 

[August 7th, 189G.] 

22. Contributions from one society to another .]—(1) A registered 
society or branch may contribute to the funds and take part by 
delegates or otherwise in the government of any other registered 
society or registered branch of a society, as provided in the rules of 
that first-named society or branch, without becoming a branch under 
this Act of that other society or branch. 

(2) This section shall in respect of contributing to the funds and 
taking part in the government of a medical society, that is to say, 
a society for the purpose of relief in sickness by providing medical 
attendance and medicine, extend to any registered trade union or 
branch of a registered trade union. 

(3) A registered society or trade union or branch shall not with¬ 
draw from contributing to the funds of any such medical society 
except on three months’ notice to the society and on payment of all 
contributions accrued or accruing due to the date of the expiration 
of the notice. 


Payments on Death of Children. 

62 ( k ). Limitation of amount payable.'] —A society or branch, 
whether registered or unregistered, shall not insure or pay on the 
death of a child under [the ages hereinafter specified] any sum of 
money which [exceeds or which when] added to any amount payable 

( k ) A* amended by the Friendly Societies Act, 1924, s. 2 (1), as from the 
29th May, 1924, alterations being indicated by square brackets. 
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on the death of that child by any other society or branch [or by any 
trade union or industrial assurance company], exceeds [the amounts 
hereinafter specified, that is to say: — 

(a) in the case of a child under three years of age, six pounds; 

(b) in the case of a child under six years of age, ten pounds; 

(c) in the case of a child under ten years of age, fifteen pounds]. 

63. Person to whom payment may be made.'] —A society or branch, 
whether registered or unregistered, shall not pay any sum on the 
death of a child under ten years of age except to the parent of the 
child, or to the personal representative of the parent, and upon the 
production by the parent or his personal representative of a cer¬ 
tificate of death issued by the Registrar of Deaths, or other person 
having the care of the register of deaths, containing the particulars 
mentioned in this Act. 

64. Particulars of certificates.] —(1) Where application is made 
for a certificate of the death of a child for the purpose of obtaining 
a sum of money from a society or branch, the name of the society 
or branch, and the sum sought to be obtained therefrom shall be 
stated to the Registrar of Deaths. 

(2) The Registrar of Deatlis shall write on or at the foot of the 

certificate the words “ to be produced to the society or branch 

(naming the same) said to be liable for payment of the sum of l 
(stating the same).” 

(3) All certificates of the same death shall be numbered in con¬ 
secutive order. 

65 (l). Case*s in which certificates may be given.] —(1) A Registrar 
of Deaths shall not give any one or more certificates of death for 
the payment in the whole of any sum of money exceeding six pounds 
on the death of a child under [three years], or for the payment in 
the whole of a sum exceeding ten pounds on the death of a child 
under [six years, or for the payment in the whole of a sum exceed¬ 
ing fifteen pounds on the death of a child under ten years]. 

(2) A Registrar of Deaths shall not grant any such certificate 
unless tho cause of death has been previously entered in the register 
of deaths on the certificate of a coroner, or of a registered medical 
practitioner who attended the deceased child during its last illness, or 

(l) As amended by the Friendly Societies Act, 1924, s. 2 (2), as from the 
29th May, 1924, alterations being indicated by square brackets. 
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except upon the production of a certificate of the probable cause of 
death under the hand of a registered medical practitioner, or of other 
satisfactory evidence thereof. 

66. Inquiries by society .]—A society or branch, whether regis¬ 
tered or unregistered, to which is produced a certificate of the death 
of a child which does not purport to be the first shall, before paying 
any money thereon, inquire whether any and what sums of money 
have been paid on the same death by any other society or branch. 

67. Saving as to insurable interests , dc .]—Nothing in tins Act 
respecting payments on the death of children shall apply to insur¬ 
ances on the lives of children of any age, where the person insuring 
has an interest in the life of the person insured. 


84. It shall be an offence under this Act if— 

(f) A society or branch, whether registered or unregistered, pays 
money on the death of a child under ten years of ago 
otherwise than is provided by this Act. 


89. A society or branch, and an officer or member of a society 
or branch or other person guilty of an offence under this Act for 
which a fine is not expressly provided, shall be liable to a fine of 
not more than five pounds. 


91.—(1) A fine imposed by this Act or by any regulations there¬ 
under, or by the rules of a registered society or branch, shall be 
recoverable in a Court of summary jurisdiction. 

(2) Any such fine shall be recoverable at the suit of the Chief 
Registrar or of any Assistant Registrar, or of any person aggrieved. 

(3) Any costs or expenses ordered or directed by the Chief or 
other Registrar to be paid by any person under this Act shall be 
recoverable summarily before a Court of summary jurisdiction as a 
civil debt. 
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VI. 

THE TRADE DISPUTES ACT, 1906. 

(6 Edw. 7, c. 47.) 

[21st December, 1906.] 

1. Amendment of law of conspiracy in the case of trade disputes. 
38 d‘ 39 Viet . c. 86.]—The following paragraph shall be added as 
a new paragraph after the first paragraph of section three of the 
Conspiracy and Protection of Property Act, 1875: — 

“An act done in pursuance of an agreement or combination by 
two or more persons shall, if done in contemplation or furtherance 
of a trade dispute, not be actionable unless the act, if done without 
any such agreement or combination, would be actionable.” 

2 (m). Peaceful picketing. —(1) It shall be lawful for one or more 
persons, acting on their own behalf or on behalf of a trade union or 
of an individual employer or firm in contemplation or furtherance 
of a trade dispute, to attend at or near a house or place where a 
person resides or works or carries on business or happens to be, if 
they so attend merely for the purpose of peacefully obtaining or 
communicating information, or of peacefully persuading any person 
to work or abstain from working. 

(2) Section seven of the Conspiracy and Protection of Property 
Act, 1875, is hereby repealed from “attending at or near” to the 
end of the section. 

3. Removal of liability for interfering with another person's bust - 
ness , cf-c.]—An act done by a person in contemplation or further¬ 
ance of a trade dispute shall not be actionable on the ground only 
that it induces some other person to break a contract of employment 
or that it is an interference with the trade, business, or employment 
of some other person, or with the right of some other person to 
dispose of his capital or his labour as he wills. 

4. Prohibition of actions of tort against trade unions .]—(1) An 
action against a trade union, whether of workmen or masters, or 
against any members or officials thereof on behalf of themselves and 
all other members of the trade union in respect of any tortious act 


(m) See amendments by Trade Dispute, &c. Act, 1927, s. 3. 
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alleged to have been committed by or on behalf of the trade union, 
shall not be entertained by any Court. 

(2) Nothing in this section shall affect the liability of the trustees 
of a trade union to be sued in the events provided for by the Trade 
Union Act, 1871, section nine, except in respect of any tortious act 
committed by or on behalf of the union in contemplation or in 
furtherance of a trade dispute. 

5. Short title and construction. —(1) This Act may be cited as the 
Trade Disputes Act, 1906, and the Trade Union Acts, 1871 and 1876. 
and this Act may be cited together as the Trade Union Acts, 1871 
to 1906. 

(2) In this Act the expression “ trade union ” has the same mean¬ 
ing as the Trade Union Acts, 1871 and 1876, and shall include any 
combination as therein defined, notwithstanding that such combina¬ 
tion may be the branch of a trade union. 

(3) In this Act and in the Conspiracy and Protection of Property 
Act, 1875, the expression “ trade dispute ” means any dispute between 
employers and workmen, or between workmen and workmen, which 
is connected with the employment or non-employment or the terms 
of the employment, or with the conditions of labour, of any person, 
and the expression “ workmen ” means all persons employed in trade 
or industry, whether or not in the employment of the employer with 
whom a trade dispute arises, and, in section three of the last-men¬ 
tioned Act, the words “ between employers and workmen ” shall be 
repealed. 


VII. 

THE COMPANIES (CONSOLIDATION) ACT, 1908. 

(8 Edw. 7, c. 69.) 

[21st December, 1908.] 

294. Nothing in this Act shall affect the provisions of sect. 5 of 
the Trade Union Act, 1871, except that the reference in that section 
to the Companies Acts, 1862 and 1867, shall be read as a reference 
to this Act. 
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VIII. 

ASSURANCE COMPANIES ACT, 1909. 

(9 Edw. 7, c. 49.) 

[December 3rd, 1909.] 
Companies to which Act applies. 

1. Companies to which Act applies .]—This Act shall apply to all 
persons or bodies of persons, whether corporate or unincorporate, 
not being registered under the Acts relating to friendly societies or 
trade unions (which persons and bodies of persons are hereinafter 
referred to as assurance companies), whether established before or 
after the commencement of this Act and whether established within 
or without the United Kingdom, who carry on within the United 
Kingdom assurance business of all or any of the following classes: — 

(a) Life assurance business; that is to say, the issue of, or the 

undertaking of liability under, policies of assurance upon 
human life, or the granting of annuities upon human life; 

(b) Fire insurance business; that is to say, the issue of, or the 

undertaking of liability under, policies of insurance against 
loss by or incidental to fire; 

(c) Accident insurance business; that is to say, the issue of, or 

the undertaking of liability under, policies of insurance 
upon the happening of personal accidents, whether fatal 
or not, disease or sickness, or any class of personal acci¬ 
dents, disease, or sickness; 

(d) Employers’ liability insurance business; that is to say, the 

issue of, or the undertaking of liability under, policies in¬ 
suring employers against liability to pay compensation or 
damages to workmen in their employment; 

(e) Rond investment business; that is to say, the business of 

issuing bonds or endowment certificates by which the com¬ 
pany, in return for subscriptions payable at periodical 
intervals of less than six (n) months, contract to pay the 
bondholder a sum at some (n) future date, and not being 
life assurance business as hereinbefore defined, or sinking 
fund, or capital redemption insurance business (w), 

(n) These amendments are effected by sect. 42 (1) of the Industrial Assur¬ 
ance Act, 1923. 
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subject" as respects any class of assurance business to the special 
provisions of this Act relating to business of that class. 

35. Power of Board of Trade to exempt unregistered trade unions 
and friendly societies .']—Thp Board of Trade may, on the application 
of any unregistered trade union originally established more than 
twenty years before the commencement of this Act, extend to the 
trade union the exemption conferred by this Act on registered trade 
unions, and may on the application of an unregistered friendly 
society extend to the society the exemption conferred by this Act 
on registered friendly societies if it appears to the Board, after 
consulting the Chief Registrar of Friendly Societies, that the society 
is one to which it is inexpedient that the provisions of this Act 
should apply. 


IX. 


TRADE UNION ACT, 1913. 

(2 Sc 3 Geo. 5, c. 30.) 

[7th March, 1913.] 

1.— { 1) The fact that a combination has under its constitution 
objects or powers other than statutory objects within the meaning 
of this Act shall not prevent the combination being a trade union 
for the purposes of the Trade Union Acts, 1871 to 190G, so long as 
the combination is a trade union as defined by this Act, and, subject 
to the provisions of this Act as to the furtherance of political objects, 
any such trade union shall have power to apply the funds of the 
union for any lawful objects or purposes for the time being authorised 
under its constitution. 

(2) For the purposes of this Act,the expression “ statutory objects ” 
means the objects mentioned in section sixteen of the Trade Union Act 
Amendment Act, 1876, namely, the regulation of the relations between 
workmen and masters, or between workmen and workmen, or between 
masters and masters, or the imposing of restrictive conditions on the 
conduct of any trade or business, and also the provision of benefits 
to members. 



TRADE UNION ACT, 1913 . 


385 


2.—(1) The expression “ trade union ” for the purpose of the Trade 
Union Acts, 1871 to 1906, and this Act, means any combination, 
whether temporary or permanent, the principal objects of which are 
under its constitution statutory objects: provided that any combina¬ 
tion which is for the time being registered as a trade union shall be 
deemed to be a trade union as defined by this Act so long as it 
continues to be so registered. 

(2) The Registrar of Friendly Societies shall not register any com¬ 
bination as a trade union unless in his opinion, having regard to the 
constitution of the combination, the principal objects of the com¬ 
bination are statutory objects, and may withdraw the certificate of 
registration of any such registered trade union if the constitution of 
•the union has been altered in such a manner that, in his opinion, the 
principal objects of the union are no longer statutory objects, or if in 
his opinion the principal objects for which the union is actually 
carried on are not statutory objects. 

(3) Any unregistered trade union may, if they think fit, at any 
•time without registering the union apply to the Registrar of Friendly 
Societies for a certificate that the union is a trade union within the 
meaning of this Act, and the Registrar, if satisfied, having regard to 
the constitution of the union and the mode in which the union is 
being carried on, that the principal objects of the union are statutory 
objects, and that the union as actually carried on for those objects, 
shall grant such a certificate, but the Registrar may, on an application 
made by any person to him for the purpose, withdraw any such 
certificate if satisfied, after giving the union an opportunity of being 
heard, that the certificate is no longer justified. 

(4) Any person aggrieved by any refusal of the Registrar to 
register a combination as a (trade union, or to give a certificate that an 
unregistered trade union is a trade union within the meaning of tills 
Act, or by the withdrawal under this section of a certificate of regis¬ 
tration, or of a certificate that an unregistered union is a trade union 
within the meaning of this Act, may appeal to the High Court, or in 
Scotland to the Court of Session, within the time and in the manner 
and on the conditions directed by Rules of Court. 

(5) A. certificate of the Registrar that a trade union is a trade 
union within the meaning of this Act shall, so long as it is in force, 
be conclusive for all purposes. 

s. 


25 
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3.—(1) The funds of a trade union shall not be applied, either 
directly or in conjunction with any other trade union, association, or 
body, or otherwise indirectly, in the furtherance of the political 
objects to which this section applies (without prejudice to the further¬ 
ance of any other political objects), unless the furtherance of those 
objects has been approved as an object of the union by a resolution 
for the time being in force passed on a ballot of the members of the 
union taken in accordance with this Act for the purpose by a majority 
of the members voting; and where such a resolution is in force, unless 
rules, to be approved, whether the union is registered or not, by the 
Registrar of Friendly Societies, are in force providing— 

(a) That any payments in the furtherance of those objects are to 

be made out of a separate fund (in this Act referred to as the 
political fund of the union), [and for the exemption in 
accordance with this Act of any member of the union from 
any obligation to contribute to such a fund if he gives notice 
in accordance with this Act that he objects to contribute (o)]; 
and 

(b) That a member who is exempt from the obligation to contribute 

to the political fund of the union shall not be excluded from 
any benefits of the union, or placed in any respect either 
directly or indirectly under any disability or at any dis¬ 
advantage as compared with other members of the union 
(except in relation to the control or management of the 
political fund) by reason of his being so exempt, and that 
contribution to the political fund of the union shall not be 
made a condition for admission to the union. 

(2) If any member of a trade union alleges that he is aggrieved 
by a breach of any rule made in pursuance of this section, he may 
complain to the Registrar of Friendly Societies, and the Registrar 
of Friendly Societies, after giving the complainant and any repre¬ 
sentative of the union an opportunity of being heard, may, if he 
considers that such a breach has been committed, make such order 
for remedying the breach as he thinks just under the circumstances; 
and any such order of the Registrar shall be binding and conclusive 
on all parties without appeal and shall not be removable into any 

(o) These words in square brackets were repealed by Trade Disputes Aot, 1927, 
e. 8 (4) and Sched. 
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Court of law or restrainable by injunction, and on being recorded 
in the County Court, may be enforced as if it had been an order of the 
County Court. In the application of this provision to Scotland the 
Sheriff Court shall, be substituted for the County Court, and 
“ interdict ” shall be substituted for “ injunction.” 

(3) The political objects to which this section applies are the 
expenditure of money— 

(a) on the payment of any expenses. incurred either directly or 

indirectly by a candidate or prospective candidate for 
election to Parliament or to any public office, before, during, 
or after the election in connection with his candidature or 
election; or 

(b) on the holding of any meeting or the distribution of any 

literature or documents in support of any such candidate or 
prospective candidate; or 

(c) on the maintenance of any person who is a Member of Parlia¬ 

ment or who holds a public office; or 

(d) in connection with the registration of electors or the selection 

of a candidate for Parliament or any public office; or 

(o) on the holding of political meetings of any kind, or on the 
distribution of political literature or political documents of 
any kind, unless the main purpose of the meetings or of 
the distribution of the literature or documents is the further¬ 
ance of statutory objects within the meaning of this Act. 

The expression “ public office ” in this section means the office of 
member of any county, county borough, district, or parish council, or 
board of guardians, or of any public body who have power to raise 
money, either directly or indirectly, by means of a rate. 

(‘1) A resolution under this section approving political objects as 
an object of the union shall take effect as if it were a rule of the 
union and may be rescinded in the same manner and subject to the 
same provisions as such a rule. 

(5) The provisions of this Act as to the application of the funds 
of a union for political purposes shall apply to a union which is in 
whole or iu part an association or combination of other unions as if 
the individual members of the component unions were the members 
of that union and not the unions; but nothing in tills Act shall prevent 

25 (2) 
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any such component union from collecting from any of their me inherit 
who are not exempt on behalf of the association or combination any 
contributions to the political fund of the association or combination. 

4. —(1) A ballot for the purposes of this Act shall be taken in 
accordance with rule* of the union to be approved for the purpose, 
whether the union is registered or not, by the Registrar of Friendly 
Societies, but the Registrar of Friendly Societies shall not approve 
any such rules unless he is satisfied that every member has an equal 
right, and, if reasonably possible, a fair opportunity of voting, and 
that the secrecy of the ballot is properly secured. 

[(2) If the Registrar of Friendly Societies is satisfied, and certifies, 
that rules for the purposes of a ballot under this Act or rules made 
for other purposes of this Act which require approval by the 
Registrar, have been approved by a majority of members of a trade 
union, whether registered or not, voting for the purpose, or by a 
majority of delegates of such a trade union voting at a meeting called 
for the purpose, those rules shall have effect as rules of the union, 
notwithstanding that the provisions of the rules of the union as to 
the alteration of rules or the making of new rules have not ( been 
complied with(p).] 

[5.— (1) A member of a trade union may at any time give notice, 
in the form set out in the Schedule to this Act or in a form to the 
like effect, that he objects to contribute to the political fund of the 
union, and, on the adoption of a resolution of the union approving 
■the furtherance of political objects as an object of the union, notice 
shall be given to the members of the union acquainting them that (each 
member has a right to be exempt from contributing to the political 
Tund of the union, and that a form of exemption notice can be 
obtained by or on behalf of a member either by application at or by 
post from the head office or any branch office of the union or the office 
of the Registrar of Friendly Societies. 

Any such notice to members of the union shall be given in accord¬ 
ance with the rules of the union approved for the purpose by the 
Registrar of Friendly Societies, having regard in each case to the 
existing practice and to the character of the union. 

( 2) On giving notice in accordance with this Act of his objection 
to contribute, a member of the union shall be exempt, so long as his 

( p ) Words in square brackets repealed by sect. 8 (4) and Sohed. of Trade- 
Disputes Act, 1927. 
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notice is not withdrawn, from contributing to the political fund of 
the union as from the first day of January riext after the notice is 
given, or, in the case of a notice given within one month after the 
notice given to members under this section on the adoption of a 
resolution approving the furtherance of political objects, as from 
the date oil which the meml>er’s notice is given. 

6. Effect may be given to the exemption of members to contribute 
to the political fund of a union either by a separate levy of contribu¬ 
tions to that fund from the members of the union who are not exempt, 
and in that case the rules shall provide that no moneys of the union 
other than the amount raised by such separate levy shall be carried 
to that fund, or by relieving any members who are exempt from the 
payment of the whole or any part of any periodical contributions 
required from the members of the union towards the expenses of the 
union, and in that case the rules shall provide that the relief shall be 
given as far as possible to all members who are exempt on the occasion 
of the same periodical payment and for enabling each member of 
the union to know as respects any such periodical contribution, what 
portion, if any, of the sum payable by him is a contribution to the 
political fund of the union (q).; 

7. The Registrar of Friendly Societies means in relation to a regis¬ 
tered trade union whose registered office, or an unregistered trade 
union whose principal office, is situated in England or Wales, the 
Chief Registrar of Friendly Societies, and in relation to a registered 
trade union whose registered office, or an unregistered trade union 
who>e principal office, is situated in Scotland or Ireland, the Assistant 
Registrar of Friendly Societies for Scotland or Ireland respectively. 

8. This Act may be cited as the Trade Union Act, 1913, and shall 
be construed as one with the Trade Union Acts, 1871 and 1876; and 
this Act and the Trade Union Acts, 1871 to 1906, may be cited 
together as the Trade Union Acts, 1871 to 1913. 

(</) Sects. 5, 6 and Sched. were repealed by sect. 8 (4) and Sched. of Trade 
Disputes Act, 1927. 


[Schedule. 
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[SCHEDULE. 

Form of Exemption Notice. 

Name of trade union 

Political Fund (Exemption Notice). 

I hereby give notice that I object to contribute to the political fund 
of the Union, and am in consequence exempt, in manner pro¬ 

vided by the Trade Union Act, 1913, from contributing to that fund. 

A. B. 

Address (#).] 

day of 19 


X. 

WAR LOAN (SUPPLEMENTAL PROVISIONS) ACT, 1915. 

(5 & 6 Geo. ,5, c. 93.) 

8.—(1) Notwithstanding anything in any Act to the contrary,, 
any part of the funds of any registered friendly society or any 
branch thereof, or of any registered trade union or society approved 
for the purposes of the National Insurance Act, 1911, and any 
stocks, shares, or securities held by or on behalf of any such society, 
union, or branch, may, if the Public Trustee agrees to such transfer, 
and rules of the society, union, or branch, are made for the purpose, 
be transferred to the Public Trustee. 

(2) The Public Trustee shall invest, in accordance with the rules, 
any funds so transferred to him, and shall pay the interest on any 
stoeks, shares, or securities acquired by or transferred to him in 
pursuance of this section to the trustees of the society, union, or 
branch; and shall, if and when so required by those trustees, transfer 
the capital of the stocks, shares, or securities to them, or realise the 
same and transfer the proceeds to them. 

(3) Pending the making of rules, any War Loan Stock, 1925— 
1945, held by or on behalf of any such society, union, or branch, 
may, if the Public Trustee agrees to such transfer, be transferred! 
to him as though rules were made for the purpose. 

( q ) Sects. 5, 6 and Sehed. were repealed by sect. 8 (4) and Sched. of Trade 
Disputes Act, 1927. 
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(4) The Public Trustee shall be completely exonerated from any 
liability in relation to any stock, shares, or securities held by him 
in pursuance of this section, and no action shall lie against the 
Public Trustee in respect of any such stock, shares, or securities 
provided that he acts in accordance with the provisions of this 
section. 

(5) This section shall be deemed to have had effect as from the 
second day of July, nineteen hundred and fifteen. 

(6) This section shall not apply to Scotland. 

9.—(1) Notwithstanding anything in any enactment to the con¬ 
trary, it shall be lawful, when provision is made therefor by the 
rules of any friendly society or trade union registered in Scotland, 
or of any society approved by the Scottish Insurance Commissioners 
for the purpose of the National Act, 1911, or of any branch of such 
society or union, for any funds of such society or union or branch: 
which may lawfully be invested in stock issued in connection with 
any loan raised for the purposes of the present Avar, to be invested! 
in such stock in the name of the “Accountant of Court ” provided that 
pending the making of rules so providing it shall be lawful for the 
executive body of such society, union, or branch to invest any such 
funds in the said stock in the name of the “Accountant of Court ” 
as if such provision Avere made by the rules. 

(2) When any funds of such society, union or branch are so in¬ 
vested in any such stock in the name of the “Accountant of Court ” 
the exercise of any power or discretion exerciseable by the trustees 
or executive body of such society, union, or branch in relation to 
such funds, shall remain vested in such trustees or executive body, 
and the Accountant of Court shall concur in and perform all acts 
necessary to enable the exercise of any such poAver or discretion by 
the trustees or executive body, and shall not be liable for any act 
or default on the part of such trustees or executive body. 

(3) All sums payable by Avay of interest or dividend on such 
investment or in respect of the sale or realisation of the same, shall 
Avhen received by the Accountant of Court be paid over by him to. 
the trustees or executive body of such society, union, or branch, or. 
to such person or in to such bank to the credit of such person as. 
the trustees or executive body may direct, and on such payment the 
Accountant of Court shall be exonerated from seeing to the appli¬ 
cation of such sums, and shall not be answerable for any loss or 
misapplication thereof. 
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XI. 

INCOME TAX ACT, 1918. 

(8 & 9 Geo. 5, c. 40.) 

[August 8th, 1918.] 

39. . . .—(2) A registered trade union which is precluded, by 
Act of Parliament or by its rules, from assuring to any person a 
sum exceeding three hundred pounds by way of gross sum, or fifty- 
two pounds a year by way of annuity, shall be entitled to exemption 
from tax under Schedules A, C, and D in respect of its “ interest and 
dividends ” which are applicable and applied solely for the purpose 
of “ provident benefits.” 

The expression “ provident benefits ” includes any payment, ex-* 
pressly authorised by the registered rules of the trade union, w T hich 
is made to a member during sickness or incapacity from personal 
injury or while out of work, or to an aged member by way of super¬ 
annuation, or to a member who has met with an accident, or lias 
lost his tools by fire or theft, and includes a payment in discharge 
or aid of funeral expenses on the death of a member, or the wife of 
a member, or as provision for the children of a deceased member (o). 


XII. 

TRADE UNION (AMALGAMATION) ACT, 1917. 

(7 & 8 Geo. o, c. 24.) 

[July 10th, 1917.] 

1. Amalgamation of unions. ]—(1) Any two or more trade unions 
may become amalgamated together as one trade union if in the case 
of each of every such trade union, on a ballot being taken, the votes 
of at least fifty per cent, of the members entitled to vote thereat are 
recorded, and of the votes recorded those in favour of the proposal 
exceed by twenty per cent, or more the votes against the proposal;- 
and, accordingly, section twelve of the Trade Union Act Amendment 
Act, 1876, shall have effect as if for the words “ by the consent of 

(o) This section is in substitution for the Trade Union (Provident Funds) 
Act, 1893, which is repealed by this Act. As to claims for repayment, cf. 
sect. 40 of the Income Tax Act, 1918. 
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not less than two-thirds of the members of each or every such trade 
union ” there were substituted the words “ if in- the case of each on 
every such trade union, on a ballot being taken, the votes of at least 
fifty per cent, of the members entitled to vote thereat are recorded, 
and of the votes recorded those in favour of the proposal exceed by 
twenty per cent, or more the votes against the proposal.” 

(2) For removing doubts it is hereby declared that the said sec¬ 
tion twelve applies to the amalgamation of one or more registered 
trade unions with one or more unregistered trade unions. 

2. Short title and citation.'] —This Act may be cited as the Trade 
Union (Amalgamation) Act, 1917, and the Trade Union Acts, 1871 
to 1913, and this Act may be cited together as the Trade Union Acts, 
1871 to 1917. 


XIII. 

POLICE ACT, 1919. 

(9 & 10 Geo. 5, c. 46.) 

[August 15th, 1919.] 

1. Constitution of police federation.] —(1) For the purpose of 
enabling the members of the police forces of England and Wales to 
consider and bring to the notice of the police authorities and the 
Secretary of State all the matters affecting their welfare and effi¬ 
ciency, other than questions of discipline and promotion affecting 
individuals, there shall be established in accordance with the Sche¬ 
dule to this Act an organisation to be called the Police Federation, 
which shall act through local and central representative bodies as 
provided in that Schedule. 

(2) The Police Federation and every branch thereof shall be 
entirely independent of and unassociated with any body or person 
outside the police service. 

2. Prohibition against constables being members of trade unions.] 
—(1) Subject as aforesaid, it shall not be lawful for a member of 
a police force to become, or after the expiration of one month from 
the passing of this Act to be, a member of any trade union, or of 
any association having for its objects, or one of its objects, to control 
or influence the pay, pensions, or conditions of service of any police 
force; and any member of a police force who contravenes this provi¬ 
sion shall be disqualified for continuing to be a member of the force; 
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and, if any member of a police force continues to act as such after 
becoming so disqualified, he shall forfeit all pension rights and be 
disqualified for being thereafter employed in any police force: 

Provided that, where a man was a member of a trade union before 
becoming a constable, he may, with the consent of the chief officer 
of police, continue to be a member of that union during the time of 
his service in the police force. 

(2) If any question arises whether any body is a trade union or 
an association to which this section applies, the question shall be 
determined by the Minister of Labour. 

12. Police forces to which Act applies.'] —This Act shall apply to 
the City of London Police and to every police force to which the 
Police Act, 1890, applies; and, in relation to the City of London 
Police, the expressions “police authority” and “police fund” mean 
the mayor, aldermen, and commonalty of the city of London in 
common council assembled, and the fund out of which the expenses 
of the city police are defrayed, and, in relation to any other police 
force, have the same meaning as in the Police Act, 1890. 

15. Short title and extent.] —(1) This Act may be cited as the 
Police Act, 1919. # 

(2) This Act shall not extend to Ireland. 


XIV. 

THE TRADE DISPUTES AND TRADE UNIONS ACT, 1927. 

(17 & 18 Geo. 5, c. 22.) 

[July 29th, 1927.] 

1. Illegal strikes and lock-outs.]—(1) It is hereby declared— 
(a) that any strike is illegal if it— 

(i) has any object other than or in addition to the 
furtherance of a trade dispute within the trade or industry 
in which the strikers are engaged; and 
; (ii) is a strike designed or calculated to coerce the 

Government either directly or by inflicting hardship upon 
the community; and 
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(b) that any lock-out is illegal if it— 

(i) has any object other than or- in addition to the 
furtherance of a trade dispute within the trade or industry 
in which the employers locking-out are engaged; and 

(ii) is a lock-out designed or calculated to coerce the 
Government either directly or by inflicting hardship upon 
the community: 

and it is further declared that it is illegal to commence, or continue, 
or to apply any sums in furtherance or support of, any such illegal 
strike or lock-out. 

For the purposes of the foregoing provisions— 

(a) a trade dispute shall not be deemed to be within a trade 

or industry unless it is a dispute between employers and 
workmen, /or between workmen and workmen, in that trade 
or industry, which is connected with the employment or 
non-employment or the terms of the employment, or with 
the conditions of labour, of persons in that trade or 
industry; and 

(b) without prejudice to the generality of the expression 

“ trade or industry ” workmen shall be deemed to be 
within the same trade or industry if their wages or con¬ 
ditions of employment are determined in accordance with 
the conclusions of the same joint industrial council, con¬ 
ciliation board or other similar body, or in accordance 
with agreements made with the same employer or group 
of employers. 

(2) If any person declares, instigates, incites others to take part 
in or otherwise acts in furtlterance of a strike or lock-out, declared by 
this Act to be illegal, he shall be liable on summary conviction to a 
fine not exceeding ten pounds or to imprisonment for a term not 
exceeding three months, or on conviction on indictment to imprison¬ 
ment for a term not exceeding two years: 

Provided that no person shall be deemed to have committed an 
offence under this section or at common law by reason only of his 
having ceased work or refused to continue to work or to accept 
employment. 

(3) Where any person is charged before any Court with an offence 
under this section, no further proceedings in respect thereof shall 
be taken against him without the consent of the Attorney-General 
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except such as the Court may think necessary by remand (whether 
in custody or on bail) or otherwise to secure the safe custody of the 
person charged, but this sub-section shall not apply to Scotland, 
or to any prosecution instituted by or on behalf of the Director of 
Public Prosecutions. 

(4) The provisions of the Trade Disputes Act, 1906, shall not, 
nor shall the second proviso to sub-section (l') of section two of the 
Emergency Powers Act, 1920, apply to any act done in contempla¬ 
tion or furtherance of a strike or lock-out which is by this Act 
declared to be illegal, and any such act shall not be deemed for the 
purposes of any enactment to be done in contemplation or further¬ 
ance of a trade dispute: 

Provided that no person shall be deemed to have committed an 
offence under any regulations made under the Emergency Powers 
Act, 1920, by reason only of his having ceased work or having refused 
to continue to work or to accept employment. 

2. Protection of persons refusing to take part in illegal strikes 
or lock-outs. y—{ 1) No person refusing to take part or to continue 
to take part in any strike or lock-out (which is by this Act declared 
to be illegal, shall be, by reason of such’refusal or by reason of any 
action taken by him under this section, subject to expulsion from 
any trade union or society, or to any fine or penalty, or to deprivation 
of any right or benefit to which he or his legal personal repre¬ 
sentatives would otherwise be entitled, or liable to be placed in any 
respect either directly or indirectly under any disability or at any 
disadvantage as compared with other members of the union or society, 
anything to the contrary in the rules of a trade union or society 
notwithstanding. 

(2) No provisions of the Trade Union Acts, 1871 to 1917, limit¬ 
ing the proceedings which may be entertained by any Court, and 
nothing in the rules of a trade union or society requiring the settle¬ 
ment of disputes in any manner shall apply to any proceeding for 
enforcing any right or exemption secured by this section, and in any 
such proceeding the Court may, in lieu of ordering a person who 
has been expelled from membership of a trade union or society to be 
restored to membership, order that he be paid out of the funds of 
the trade union or society such sum by way of compensation or 
damages as the Court thinks just. 
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(3) As respects any strike or lock-out before the passing of this 
Act but since the first day of May, nineteen hundred and twenty-six, 
which, according to the law as declared by this Act, was illegal, this 
section shall have effect as if it had been in operation when the 
strike or lock-out took place. 

3. Prevention of intimidation , 1) It is hereby declared that 

it is unlawful for one or more persons (whether acting on their own 
behalf or on behalf of a trade union or of an individual employer 
or firm, and notwithstanding that they may be acting in contempla¬ 
tion or furtherance of a trade dispute) to attend at or near a house 
or place where a person resides or works or carries on business or 
happens to be, for the purpose of obtaining or communicating infor¬ 
mation or of persuading or inducing any person to work or to abstain 
from working, if they so attend in such numbers or otherwise in 
such manner as to be calculated to intimidate any person in that 
house or place, or to obstruct the approach thereto or egress there¬ 
from, or to lead to a breach of the peace; and attending at or near 
any house or place in such numbers or in such manner as is by this 
sub-section declared to be unlawful shall be deemed to be a watching 
or besetting of that house or place within the meaning of section seven 
of the Conspiracy, and Protection of Property Act, 1875. 

(2) In this section the expression “to intimidate ” means to cause 
in the mind of a person a reasonable apprehension of injury to him 
or to any member of his family or to any of his dependants or of 
violence or damage to any person or property, and the expression 
“injury” includes injury to a person in respect of his business, 
occupation, employment or other source of income, and includes any 
actionable wrong. 

(3) In section seven of the Conspiracy, and Protection of Property 
Act, 1875, the expression “intimidate ” shall be construed as having 
the same meaning as in this section. 

(4) Notwithstanding anything in any Act, it shall not be lawful 
for one or more persons, for the purpose of inducing any person to 
work or to abstain from working, to watch or beset a house or place 
where a person resides or the approach to such a house or place, and 
any person w r ho acts in contravention of this sub-section shall be 
liable on summary conviction to a fine not exceeding twenty pounds 
or to imprisonment for a term not exceeding three months. 
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4. Provisions as to 'political fund.] —(1) It shall not be lawful 
to require any member of a trade union to make any contribution 
to the political fund of a trade union unless he has at some time after 
the commencement of this Act and before he is first after the thirty- 
first day of December, nineteen hundred and twenty-seven, required 
to make sucfy a contribution djelivercd at the head office or some branch 
office? of the trade union, notice in writing in the form set out in the 
First Schedule to this Act of his willingness to contribute to that 
fund and has not withdrawn the notice in manner hereinafter pro¬ 
vided; and every member of a trade union who has not delivered such 
a notice as aforesaid, or who, having delivered such a notice, has 
withdrawn it in manner hereinafter provided, shall be deemed for 
the purposes of the Trade Union Act, 1913, to be a member who 
is exempt from the obligation to contribute to the political fund 
of the union, and references in that Act to a member who is so 
exempt shall be construed accordingly: 

Provided that, if at any time a member of a trade union who 
has delivered such a notice as aforesaid gives notice of withdrawal 
thereof, delivered at the head office or at any branch office of the trade 
union, he shall be deemed for the purposes of this sub-section to 
have withdrawn the notice as from the first day of January next 
after the delivery of the notice of withdrawal. 

For the purposes of this sub-section, a notice may be delivered 
personally or by any authorised agent and any notice shall be deemed 
to have been delivered at the head or a branch office of a trade union 
if it has been sent by post properly addressed to that office. 

(2) All contributions to the political fund of a trade union from 
members of the trade union who are liable to contribute to that 
fund shall be levied and made separately from any contributions 
to the other funds of the trade union and no assets of the trade union, 
other than the amount raised by such a separate levy as aforesaid, 
shall be carried to that fund, and no assets of a trade union other 
than those forming part of the political fund shall .be directly or 
indirectly applied or charged in furtherance of any political object 
to which section three of the Trade Union Act, 1913, applies; and 
any charge in contravention of this sub-section shall be void. 

(3) All rules of a trade union made and approved in accordance 
with the requirements of section three of the Trade Union Act, 1913, 
shall be amended so as to conform to the requirements of this Act, 
and as so amended shall be approved by the Registrar of Friendly 
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Societies (in this Act referred to as “the Registrar”) within six 
months after the commencement of this Act or-within such further 
time as the Registrar may in special circumstances allow, and if 
the rules of any trade union are not so amended and approved as 
aforesaid they shall be deemed not to comply with the requirements 
of the said section. 

(4) Notwithstanding anything in this Act, until the thirty-first day 
of December, nineteen hundred and twenty-seven, it shall be lawful 
to require any member of a trade union to contribute to the political 
fund of the trade union as if this Act had not been passed. 

(5) If the Registrar is satisfied, and certifies, that rules for the 
purpose of complying with the provisions of this section, or for 
the purposes of the Trade Union Act, 1913, as amended by this 
Act, which require approval by the Registrar have been approved 
by a majority of the members of a trade union voting for the purpose, 
by the executive or other governing body of such a trade union, or 
by a majority of delegates of such a trade union voting at a meeting 
called for the purpose, the Registrar may approve those rules and 
those rules shall thereupon have effect as rules of the union notwith¬ 
standing ,that the provisions of the rules of the union as to the 
alteration of rules or -the making of new rules have not been 
complied with. 

(G) Section sixteen of the Trade Union Act, 1871 (which pro¬ 
vides for the transmission to the Registrar of annual returns by 
registered trade unions), shall apply to every unregistered trade 
union so far as respects the receipts, funds, effects, expenditure, assets 
and liabilities of the political fund thereof. 

5. Regulations as to organisations of which established civil ser¬ 
vants may be members.] —(1) Amongst the regulations as to the 
conditions of service in His Majesty’s civil establishments there shall 
be included regulations prohibiting established civil servants from 
being members, delegates, or representatives of any organisation 
of which the primary object is to influence or affect the remuneration 
and conditions of employment of its members, unless the organisa¬ 
tion is an organisation of which the membership is confined to persons 
employed by or under the Crown and is an organisation which com¬ 
plies with such provisions as may be contained in the regulations for 
securing that it is in all respects independent of, and not affiliated to, 
any such organisation as aforesaid the membership of which is not 
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confined to persons employed by or under the Crown or any federa¬ 
tion comprising such organisations, that its objects do not include 
political objects, and that it is not associated directly or indirectly 
with any political party or organisation: 

Provided that the regulations made in compliance with the pro¬ 
visions of this section shall not prevent— 

(a) any person who is at the commencement of this Act an estab¬ 

lished civil servant from remaining a member of any trade 
union or organisation not composed wholly or mainly of 
persons employed by or under the Crown of which he had, 
at the commencement of this Act, been a member for more 
than six months, if under the rules thereof there had on the 
fourth day of April, nineteen hundred and twenty-seven, 
accrued or begun to accrue to him a right to any future pay¬ 
ment during incapacity, or by way of superannuation, or on 
the death of himself or his wife, or as provision for his 
children; or 

(b) any person employed at the commencement of this Act by or 

under the Crown who thereafter becomes an established 1 
civil servant from remaining, so long as he is not appointed 
to a position of supervision or management, a member of 
any trade union or organisation, not composed wholly or 
mainly of persons employed by or under the Crown, of which 
he is a member at the date when he so becomes an estab¬ 
lished civil servant, if under the rules thereof there has at 
that date accrued, or begun to accrue, to him a right to any 
future payment during incapacity, or by way of superan¬ 
nuation, or on the death of himself or his wife, or as pro¬ 
vision for his children; or 

(c) a person who in addition to being an established civil servant 

is, apart from his service as such, also engaged in some other 
employment or occupation from being a member, delegate, 
or representative of any trade union or organisation, of 
which the primary object is to influence or affect the remu¬ 
neration or conditions of employment of persons engaged 
in that employment or occupation. 

(2) Subject as hereinafter provided, any established civil servant 
who contravenes the regulations made under this section shall be 
disqualified for being a member of the Civil Service: 
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Provided that, in the case of a first offence, a civil servant shall 
forthwith be warned by the head of his department, and the said 
disqualification shall hot take effect if within one month after such 
warning the civil servant ceases to contravene the said regulations. 

(3) In this section— 

(a) the expression “established civil servant” means a person 

serving in an established capacity in the permanent ser¬ 
vice of the Crown, and includes any person who, having 
been granted a certificate by the Civil Service Commis¬ 
sioners, is serving a probationary period preliminary to 
establishment; and 

(b) the expression “conditions of employment” moans in rela¬ 

tion to persons other than persons employed by or under 
the Crown the conditions of employment of persons 
employed under a contract of service. 

6. Provisions as to persons employed by local and other public 
authorities .]—(1) It shall not be lawful for any local or other 
public authority to make it a condition of the employment or con¬ 
tinuance in employment of any person that he shall or shall not be 
a member of a trade union, or to impose any condition upon persons 
employed by the authority whereby employees who are or who are 
not members of a trade union are liable to be placed in any respect 
either directly or indirectly under any disability or disadvantage 
as compared with other employees. 

(2) It shall not be lawful for any local or other public authority 
to make it a condition of any contract made or proposed to be made 
with the authority, or of the consideration or acceptance of any 
tender in connection with such a contract, that any person to be 
employed by any party to the contract shall or shall not be a member 
of a trade union. 

(3) Any condition imposed in contravention of this section shall 
be void. 

(4) There shall be added to section five of the Conspiracy, and 
Protection of Property Act, 1875, the following provision, that is 
to say:— 

“ If any person employed by a local or other public authority 
wilfully breaks a contract of service with that authority, know¬ 
ing or having reasonable cause to believe that the probable 
s. 26 
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consequence of his so doing, either alone or in combination with 
others, will be to cause injury or danger or grave inconvenience 
to the community, he shall be liable, on summary conviction, to 
a fine not exceeding ten pounds or to imprisonment for a term 
not exceeding three months.” 

7 . Restraint of application of funds of trade unions, &c., in contra¬ 
vention of sect. 1 of Act.] —Without prejudice to the right of any 
person having a sufficient interest in the relief sought to sue or apply 
for an injunction to restrain any application of the funds of a trade 
union in contravention of the provisions of this Act, an injunction 
restraining any application of the funds of a trade union in contra¬ 
vention of the provisions of section one of this Act may be granted 
at the suit or upon the application of the Attorney-General. 

In the application of this section to Scotland, there shall be sub¬ 
stituted therein for references to an injunction references to an 
interdict, and for the reference to the Attorney-General a reference 
to the Lord Advocate. 

8. Short title, construction, interpretation, extent and repeal .]— 
(1) This Act may be cited as the Trade Disputes and Trade Unions. 
Act, 1927, and shall be construed as one with the Trade Union Acts, 
1871 to 1917, and this Act and the Trade Union Acts, 1871 to 1917, 
may be cited together as the Trade Union Acts, 1871 to 1927. 

(2) For the purposes of this Act— 

(a) the expression ‘‘strike” means the cessation of work by a 

body of persons employed in any trade or industry acting 
in combination, or a concerted refusal, or a refusal under 
a common understanding of any number of persons who 
are, or have been so employed, to continue to work or 
to accept employment; 

(b) the expression “lock-out” means the closing of a place 

of employment or the suspension of work, or the refusal by 
an employer to continue to employ any number of persons 
employed by him in consequence of a dispute, done with 
a view to compelling those persons, or to aid another 
! employer in compelling persons employed by him, to 

accept terms or conditions of or affecting employment; 
and 
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(o) a strike or lock-out shall not be deemed to be calculated to 
coerce the Government unless such coercion ought reason¬ 
ably to be expected' as a consequence thereof. 

(3) This Act shall not extend to Northern Ireland, except that 
the provisions of this Act relating to civil servants shall apply to 
civil servants employed in Northern Ireland in the administration of 
services with respect to which the Parliament 6i Northern Ireland 
has not power to make laws. 

(4) The enactments mentioned in the Second Schedule to this Act 
are hereby repealed to the extent specified in the third column of 
that Schedule. 


SCHEDULES. 
First Schedule. 


Form of Political Fund Contribution Notice. 

Name of Trade Union 

Name of member’s branch (if any) 

Political Fund (Contribution Notice). 

I hereby give notice that I am willing, and agree, to contribute 
to the Political Fund of the Union and I understand that I 

shall, in consequence, be liable to contribute to that Fund and shall 
continue to be so liable unless I deliver at the head office, or some 
branch office, of the Union a written notice of withdrawal: I also 
understand that after delivering such a notice of withdrawal I shall 
still continue to be liable to contribute to the political fund until 
the next following first day of January. 

A B 

Address 

Membership number (if any) 
day of 19 


26 ( 2 ) 
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Second Schedule. 

Enactments Repealed. 


Extent of Repeal. 


2 & 3 Geo. 5, c. 30. J Trade Union Act, 1913.. In subsection (1) of section three the 
| words from “ and for the exemp- 

i “ tion ” to “ objects to contri- 

l “ bute ” ; subsection (2) of section 

I four ; section five; section six ; 

the Schedule. 
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ACCOUNTS, 181—183 

AMALGAMATION, 5, 154—156 

registration of, not conclusive of validity, 155, 156 

ANNUAL RETURNS 

by unregistered union, 83 

ANNUAL STATEMENT, 182 

unregistered union must now send, as to political fund, under 
1927 Act, 183 

APPEAL* 

against cancellation or withdrawal of certificate of registration, 
128 et seq. 

against refusal of Registrar to grant certificate in lieu of regis¬ 
tration, 120 

against withdrawal of certificate in lieu of registration, 120 
as poor person, by plaintiff, assisted by union, 187 
from Registrar, in case of order to remedy breach tof political 
rules, 85, 147 

offences under Trade Union Acts, 1871 and 1876...293 
workmen’s compensation, proceedings by approved societies under 
sect. 16 of National Health Insurance Act, 1924...189 

ASSURANCE COMPANIES, 
definition, 89, 90 

registered trade union may carry on assurance business free from 
restrictions on assurance companies imposed by Assurance Aots, 
90 

summary of Acts relating to, 89, 90 

unregistered union, carrying on of assurance business free from 
statutory restrictions ■ on assurance companies, in what cases, 
90, 91 
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ATTENDING, 284 
ATTORNEY-GENERAL, 

powers of, in case of misapplication of funds, contrary to Act 
of 1927...45 

AUDIT, 181—183 

AUTHORISED UNDERTAKERS, 265 


BALLOT. See also Political Object. 
declaration that ballot is void, 149 
rules, 148, 149 

approvals necessary, 80 
effect of, 148 
method of passing, 80 
model, 80 

peculiarity as to method of passing, 80 
subsequent, may be taken, 148, 149 
voting, 80 

BENEFITS, 

branch, action to recover, against, 76 
monies subject of nomination are, 109 

BESETTING. See Watching or Besetting. 

BLACK LISTS, 242—244. See also Intimidation. 

BRANCH, 

(accounts and audit, 181 

agent of parent union, how far, 74, 75 

benefits, action to recover, 76 

liability of parent union for torts and contracts of branch official, 
74—76 

may be a trade union, 65, 66, 72 
power to hold land, 66 
property of, 72 

secession, effect of, 72, 73, 74 
secession of, 73, 74 

BREACH OF CONTRACT. See also Strike. 

of service, 266. See also Gas, Water, Electricity. 
procuring, 41, 256. See also Conspiracy. 


BREACH OF PEACE, 263 
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CALCULATED, 

meaning of, 44, 45 

CENTRAL OFFICE, 110, 111 

CERTIFICATE OF REGISTRATION, 

cancellation or withdrawal of, 124 et seq. 
appeals, 128 et seq. 
at request of union, 125, 127 
effect of, 130, 131 

in what cases Registrar may not cancel or withdraw, 126 
no appeal, except possibly by prohibition or mandamus in certain 
cases, 128 

notice of proposed, in what cases to be given, 127, 128 
conclusive evidence of compliance with Regulations, 118 
conclusiveness, 123 

CERTIFICATE OF REGISTRY. See Certificate of Registration. 
CHILDREN, 

insurance on life of, restrictions of, 329 
payments on death of, restrictions on, 93, 94 

CIVIL PROCEDURE. See also Procedure. 
actions concerning property, 312 et seq. 

“ projjerty,” what is, 313 
appearance, 311, 312 

importance of distinction between registered and unregistered unions, 
303 

registered union may sue and be sued in registered name, 309 
exceptions, 309. 310 
position of branch union, 311 
representative actions. See Representative Actions. 
sect. 4 of Trade Disputes Act, 1906...317 et seq. 
meaning of “ union,” 318 
tort, also breach of contract, 320 
suing trade union for torts, 318 
unregistered union, proceedings against, 303 
whether trustees may be sued in tort, 314—317, 319, 320 
unregistered union, position of, 320 

CIVIL SERVANT, 

contravention, regulation as to membership of unions, &e. 162 
established, who is, 159 
membership of unions, 7, 159 et seq. 
what political activities permitted, 160, 161 

COMBINATIONS, 
as to labour, 35 
seditious, 35, n. 
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COMBI NATIONS —con tin ued . 

to better conditions of labour, 34, 35 

to obtain increase of wages, 25, 35, 40, n. 

to obtain legal benefit, 40, n. 

to trade according to directions of majority, 36 

COMBINATION LAWS REPEAL ACTS, 
effect of, 259 

COMMON LAW, 

legality of union, 1, 3, 4, 9 

COMPANY, 

association having one or more principal objects, within class of 
“ statutory objects,” effect of, 88 
assurance. See Assurance Companies. 
certificate of incorporation not conclusive, 88 
objects in restraint of trade, effect of, 88 
purchase of shares in, 138, 185 
contrary to rules, 135, 136 
registration of union as, void, 87 
subscription to funds of union, 89 
trade union may promote, 60 
trade union may take shares in, 87 
trade unions and, 60 

COMPETITION, 

no abstract right of protection against, 14 

CONSPIRACY, 

black lists, 242—244 

breach of statutory obligation, 256 

coercion, effect of, on defences under Trade Disputes Act, 1906...256 
combination, 

effect of, where act, if done by one person, is not a tort, 230 
inducing breach of contract, 255 

interfering with trade, business, employment, or right to dispose 
of capital or labour, 255 
when illegal, 232, 233 
whether an essential element, 234, 235, 237 
commission of tortious act by several persons acting in combination, 
280 

criminal, 257 et seq . 

combination whether essential element, 262 
distinguished from civil, 237, 257 
historical survey, 258 et zeq. 
present law, 259 
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OONSPIR AC Y— con t inned . 
definition, 257 • 

effect of sect. 3 of Trade Disputes Act, 1906, on sect. 7 of Conspiracy, 
&c. Act, 1875...269 

effect of Trade Disputes Act, 1906...245 et seq. 
illegal means, 

in relation to sect. 3 of Conspiracy, &e. Act, 1875...263 
what are, 240 et seq. 
inducing breach of contract, 230 
intimidation, by several acting in combination, 232 
justification, 

effect of, 233 
what is, 237—240 
malice, what is, 235, 244, 245 
notice material, 236 
trade dispute. See Trade DisruTE. 

CONSPIRACY AND PROTECTION OF PROPERTY ACT, 1875... 
262 et scq. 

crime under sect. 7 is also a tort, 267, n. 
effect of, 6 

protection of combinations, 262 
limitations, 263 et seq. 
seamen, position of, 290, 291 
sect. 7...267 et seq. 
effect of, 268, 269 

extent of operation of words “ wrongfully and without lawful 
authority,” 267 

following a person in a disorderly manner. See Following. 

hiding tools, &c. See Hiding. 

intimidation. See also Intimidation. 

meaning of “ compel,” 269 

meaning of “ view,” 269 

not confined to trade disputes, 268 

persons not actually taking part in wrongful acts may be con¬ 
victed, 273 

persistently following. See Persistently Following. 
watching or besetting. See Watciiing or Besetting. 
whether one offence only created by, 268 
who may prosecute, 270 
who may be prosecuted, 270 

CONSTRUCTION OF RULES. See Rules. 

CONTEMPLATION OR FURTHERANCE OF TRADE DISPUTE, 
expulsion of member, 165 
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CONTRACTS, 198 et seq. See also Direct Enforcement. 

COPYRIGHT, 

protection of. See Trade Union. 

COSTS, 

appeal against withdrawal of certificate of registration, 130 
appeals against refusal or withdrawal of certificate in lieu of regis¬ 
tration, 130 

COUNTY COURT, 
jurisdiction of, 

in cases falling within* sect. 4 of Trade Union Act, 1871...203 
and n. 

in expulsion cases, 173, 174 
DAMAGES, 

actions for, effect of sect. 4 of Trade Union Act, 1871. See Direct 
Enforcement. 

DIRECT ENFORCEMENT, 38, 204 et seq. 
account, 221 
account stated, 213 

action by new trustees to recover union funds from old trustees, 212, 
216 

action by trustees under sect. 11 of Trade Union Act, 1871...181 

action by union to recover accident benefit repayable by member, 220 

action to compel restoration of funds, 212 

action to restrain misapplication of funds, 208, 209, 211 

action to restrain union from making alleged illegal levy, 212 

administration of funds, 211 

agreement as to conditions of employment, 217, 218 
agreement as to transaction of business, 217 
agreement for application of funds, 219 
“ funds,” meaning of, 221, 222 
to discharge fine, 227 

to furnish contributions to employer or workman, 227 
to provide benefit, 209, 210, 212, 220, 222 et seq. 

agreement for provision of benefits to dependants of member, 
whether, 225 

assignee may not sue, 226 

benefit must be a benefit to member, 224 

“ benefits,” what are, 223, 224 

burial benefit payable to nominee, 225 

expulsion cases, 224 

nominee of member even may not sue, 225, 226 
personal representatives of member even may not sue, 225, 
226 
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DIRECT ENFORCEMENT —con tin ued . 

agreement for payment of subscription on penalty, 215, 218, 219 
agreement made between one union and another. 227, 228 
agreements within sect. 4 of Trade Union Act, 1871, merely un¬ 
enforceable, 202 
appointment of receiver, 221 

arbitration, whether a legal proceeding, 201 and n. 
bond to secure performance of agreements within sect. 4 of Trade 
Union Act, 1871...228 

declaration as to construction or validity of contract not affected, 
204 

declaration as to meaning of rules, 215 
declaration as to membership, 215, 216 
.declaration as to validity of amalgamation, 156 
declaration as to validity of ballot, 149 
declaration of ^qualification for membership, 216 
declaration that amendment of rule is ultra vires , 215 
declaration that monies should not be misapplied, 221 
declaration that resolution for secession was ultra vires, 211 
“directly,” meaning of, 201, 204, 205, 206, 207 
distribution of funds on winding-up, 216 
exceptions from rule under Act of 1927...49, 50, 229 
expulsion cases, 136, 166, 167, 168, 169, 170, 171, 172 
effect of Trade Disputes Act, 1927...173 
general commentary on effect of sect. 4 of Trade Union Act, 1871... 
201, 202 

importance of distinction between legal and illegal (at common law) 
unions, 199 

injunction restraining levying of fines, 211, 215 
injunction restraining misapplication of funds, 221 
judicial notice of prohibition contained in sect. 4 of Trade Union 
Act, 1871...203 

jurisdiction of County Court, 203, 203, n. 
recovery of monies subject of nomination, 109 
removal of trustees, 211 

sect. 10 of 1876 Act does not affect sect. 4 of 1871 Act...226 
who may not take proceedings, 202, 203 

DISSOLUTION, 194 et sag. 

destination of assets, 195 et seq. 
where no provision for, in rules, 195 

DIVIDED PARISHES ACT, 1876, 

trade union cannot be friendly society, 98 
unregistered friendly society, and, 98 

DOCUMENTS, 

recovery of, 192 
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EFFECTS, 

recovery of, 192 

ELECTRICITY, 

breach of contract of service, 265 

EMERGENCY POWERS ACT, 1920, 

lock-out may be dealt with under, 424 

position of person taking part in strike illegal under Act of 1927 
...46 

restriction or,application of, by Act of 1927...48 
EXPENDITURE OF FUNDS, 

ultra vires, in furtherance of strikes or lock-outs illegal under Act 
of 1927...45 

EXPULSION OF MEMBER, 

conditions in which Court will interfere with orders for, 165 
effect of Trade Disputes Act, 1927...173 
foundation of jurisdiction of Court intervening, 166 
invalid, for refusal to take part or join in strike or lock-out illegal 
under Act of 1927...49 
jurisdiction of County Court, 173, 174 

no inherent power of, vested in unincorporated association, 163 
notice of charges to be given to member, 164 
proceedings must be bond fide , 164 

rules as to summoning, &c. of disciplinary committee must be 
observed, 164 

rules must be explicitly observed, 163 

service of notices, 164 

who should be made defendants, 165 

wrongful, not a tort done in furtherance of trade dispute, 165 

• 

EXPULSION OF TRADE UNION, 
from another union, 172, 173 


FOLLOWING 

in a disorderly manner, 289, 290 

FRIENDLY SOCIETIES. See also Children. 
application of Acts to trade unions, 93, 95, 96 
illegal association cannot be, 95', n., 96, n., 97 
registered, 

trade union cannot be, 95 
what associations may be, 95 
registration of union as, void, 93 
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FRIENDLY SOCIETIES— continued. 
summary of legislation. 92 
trade union cannot be registered as, 97 
trade union, compared with, 68, 69 
unregistered, whether trade union may be, 96 
when a trade union, 56 

whether trade union, legal at common law, may be unregistered, 97 


GAS, 

breach of contract of service, 263 


GOODWILL, 
sale of, 51 


HIDING 

tool, &e., 278 


ILLEGAL MEANS, 235 
black lists, 242 el seq. 
what amounts to, 240—242 

ILLEGALITY, 

illegal objects will not necessarily make association illegal, 16 
person deriving benefit may plead, 13 
who may plead, 22 

INCOME TAX. 

relief from, 70, 189, 190 

unregistered union not entitled to, 190 

INDUSTRIAL AND PROVIDENT SOCIETY, 
how far union may carry on business of, 100 
summary of legislation affecting, 99 
trade union may not be registered as, 99 

INFANT 

cannot be trustee, 177, n. 
tuition of, 116, 158 

INSPECTION 
of books, 137 
who may make, 182 

INSURANCE 

on life of children, 93 et seq . 

INTESTACY, tfee Provident Nominations and Small Intestacies. 
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INTIMIDATION, 273 
attempts, 276 
blacklisting, whether, 275 
boycotting, whether, 275 
definition, 274, n. 
in 1927 Act, 275 

employers as well as workmen may be guilty of, 275 
extension of meaning by 1927 Act, 273, 275 

injury must be in respect of business, occupation, employment, or 
other source of income, under 1927 Act, 275 
must have actually reached some person or persons, 276 
nature of common law intimidation, 231, 232 
need not be effective, 276 

reasonable apprehension of injury necessary, 276 
unlawful, is a tort, 231 
victimising, whether, 274, 276 

whether violence or threats of violence necessary, 274 


JOINT TORTFEASORS, 230 
JURISDICTION, 

union carrying on business in more than one country, 116 
JUSTIFICATION, 237—240 

LAND. See Property. 

LAND INVESTMENT BUSINESS, 
definition of, 90, n. 

LEGAL AID, 137. See also Maintenance. 
contrary to rule, 135 

LEGALITY OF UNION. See also Public Policy; Restraint of Trade. 
ambiguous rules. 20 
consideration of objects, 
independent, 18 
main, 17 

subordinate. 18, 19 

Court not bound by preliminary statement of objects or by rules 
taken separately, 20, n. 
depends on rules and objects, 20 
difficulty of interpreting rules, 20 
effect of 39 Gee. 3, c. 79, and 57 Geo. 3, c. 19...260 
lawful and unlawful objects, 18 
separability, 18 

mode of application of rules irrelevant, 20, 21, 54 
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LEGALITY OF UNION— continued, 
name immaterial, 123 

ostensible objects of union, how far to be considered, 123 

question of fact, 20 

rules cloak for illegal obj'ect, 21 

tests, 20, 200 

what unions legalised by statute, 66, 67 

LIBRARY, 
offences, 71 

LOCAL AUTHORITY, 

breach of contract of service, 266 

LOCK-OUTS, 
definition, 33 

illegal by Act of 1927...45 

consequences of such lock-outs, 45 

refusal to take part in, not to be penalised, 49 


MAINTENANCE, 185 et seq. 
MALICE, 

effect of. on, lawful act, 231 
what is, 235, 244, 245 


MALICIOUSLY, 

meaning of, in sect. 4 of Conspiracy, &c. Act, 1875...265 

MEDICAL SOCIETY, 

registered trade unions and, 95 


MEMBER, 

effect of alteration, &c. of rules, 138, 139, 140 
expulsion of, 136, 137. See also Expulsion. 

not to be penalised for refusal to take part in strike or lock-out 
illegal under Act of 1927...49 

MEMBERSHIP, 

civil servants, 159 et seq. 

position of persons employed outside Civil Service during spare 
time, 162 

position of existing members of trade unions, 161 
position of persons employed by Crown, but not civil servants 
at commencement of 1927 Act, 161 
infants, 158 

not confined to persons engaged in one trade, 62 
police, 158, 159 
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MENACES, 

demanding 1 money by, demanding of fine by union, whether, 243, 244 

MINISTER OF LABOUR, 

power to make regulations transferred to, 112 

MISAPPLICATION OF FUNDS, 184 et seq. See also Political 
Objects. 

application should be made to Court in doubtful cases, 187 
question of the rules and constitution, 185 

MONOPOLY, 29 

MUNICIPAL AUTHORITY, 
meaning of, 264 

NAME, 150—153 

change of, 152, 153 

different sections of same union applying for registration of, 151 
rule of registered union must provide for, 151 

NEWSPAPER. See also Objects. 
financing, &c. of, by union, 185 
purchase of shares in, by union, 87, 138 

NOMINATION. See Provident Nominations and Small Intes¬ 
tacies. 

NOTICE 

of willingness to contribute to political fund. See Political Fund. 

OBJECTS. See also Rules. 

ancillary objects may be implied, 135 
newspaper, carrying on, of, 59, 60 
newspaper, investment of funds in, 59, 60 
parliamentary representation, 58, 59 
political. See also Political Objects. 

collecting and administering fund for, 57 
limitation on, 59 
principal, how determined, 53 
trading concerns, investment of funds in, 60 

OFFENCES UNDER TRADE UNION ACTS, 1871 and 1876. ..292 et seq . 
circulating false copies of rules, 302 

fraudulent, obtaining, withholding, and misapplication of funds, 
297 et seq . 

effect of conviction on civil remedies, 298, 299, 300 
position of unregistered unions, 301 
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OFFICER, 

liability of union for act of, 74, 75, 76 

PARTNERSHIP, 

whether a trade union, 51 

PATENT. See Trade Union. 

PENALTIES UNDER TRADE UNION ACTS, 1871 and 1876...292 
et seq. 

PENALTY, 

failure to comply with provisions as to annual general statement, 
295, 296 

failure to give notice or to read document, 294, 295 
false entries and omissions from annual general statement and from 
annual return of copies of rules, 297 
registered union in operation for seven days without registered 
office, 293, 294 

PERSISTENTLY FOLLOWING, 277, 278 

PICKETING, 6, 7. See also Watching or Besetting. 
strike illegal under Act of 1927...47 

POLICE, 

membership of union, 158, 159 
POLITICAL FUND, 

contracting in, introduced by Act of 1927...8, 82, 146 
notice of willingness to contribute, 82 
automatic operation of, 63 
service of, 82 
withdrawal of, 83 

■ separate levy of contributions, 83, 84 
separation from general fund aimed at by 1927 Act, 84 
Trade Union Act, 1927, compared with previous law, 81 et seq. 
Trade Union Act, 1927, date of operation, 82 
what may constitute, 84 

POLITICAL OBJECTS, 

association of unions, position of, 78, 79 
ballot, secrecy of, 80 

conditions precedent to application of funds, 79, 144, 145 
indirect application of fund to prohibited objects, 78 
meaning of "political,” 144 


S. 


27 
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POLITICAL OBJECTS —con tinued . 
misapplication of general funds, 
effect of, 145 
remedies, 145 

no restriction, on pursuit of, as such, 77 
resolutions, 79, SO et seq. 
equivalent to rule, SO 
mode of passing, SO 
what objects restricted, 77, 78 

POLITICAL RULES, 

alterations made by Trade Disputes Act, 1927...81 et seq ., 145, 146 
approval by Registrar, 81 
ballot, rules as to, 148, 149 
breach, 147 

effect of, 85 

no appeal from order by Registrar to remedy, 85, 86 
remedies, 85, 86 

matters to be provided for by, 84, 85, 145, 146 
method of passing, peculiarities as to, 85 
Model Rules obtainable from Registrar, 145, n. 
old rules to be temporarily in force, 146 
peculiarities as to method of passing, 146, 147 
resolution, effect of, 145 

rules as amended to meet requirements of 1927 Act must be approved 
by Registrar, 85 

PROCEDURE. See also Civil Procedure. 

appeal against refusal or withdrawal of certificate in lieu of regis¬ 
tration, 128 et seq . 

appeal against withdrawal of certificate of registration, 128 et seq . 
appeal as poor person by plaintiff assisted by union, 188 
breach of political rules, 147 
construction of rules, 186 and n. 

declaration as to validity of amalgamation, proper parties, 156, 157 
description of offences under Trade Union Acts, 1871 and 1876...293 
description of property in actions concerning property, 178 
distribution of funds on dissolution, 196, 197 
service of notice of judgment, 196 

drafting indictment, &c. under sect. 7 of Conspiracy Act, 1875...268, 
271, 272 

expulsion case, 165 et seq,, 173, 174 
following in a disorderly manner, 
indictment, 289, 290 
trial of prosecution for, 289 

fraudulent obtaining, &c. of funds, prosecution for, 299, 300, 301 
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PROCEDURE— continued . 

granting of injunction where Trade Disputes Act, 1906, is pleaded, 
257 

intimidation, 

property injured must be specified, 277 

whether ipsissima verba of threats should be set out, 276, 277 
joinder of causes of action, 286 
joinder of plaintiffs, 286 

misapplication of general funds towards prohibited political purposes, 
145 

pleading sect. 4 of Trade Union Act, 1871...203 
proposed application of funds, 187 

suing union, legal at common law, in registered name, 200 
summary trial of penalties and offences under Trade Union Acts, 
1871 and 1876...292 et seq. 

watching or besetting, drafting of information, &c., 285, 286 
who may be prosecuted under sect. 7 of Conspiracy, &c. Act, 1875... 
271 

who may prosecute under sect. 7 of Conspiracy, &c. Act, 1875...271 
workmen’s compensation cases, where workman is assisted by union, 
188, 189 

PROPERTY, 

actions concerning, 312 et seq. 
dissolution, effect of. See Dissolution. 
distinction between registered and unregistered unions, 175 
no legal person in whom beneficial interest of property of union is 
vested, 121, n. 
of branch, 177 

personalty, power to hold, 177 

power of registered union to hold land, 176 

protection of, 71, 72, 175, 190—192 

taking of land on lease by registered union, 176 

transfer of stock, 179 et seq . 

vested in trustees of registered union, 177 

vesting of, in case of unregistered union, 177, n. 

PROVIDENT NOMINATIONS AND SMALL INTESTACIES, 

illegitimate person dying intestate and without having made nomina¬ 
tion, 108 

member of registered union dying intestate and without making 
nomination, 106 

nature of powers of trustees, 107, 108 
nomination, 

alteration of, 102 
effect of, 102, 106 
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PROVIDENT NOMINATIONS AND SMALL INTESTACIES— con¬ 
tinued, 

nomination— continued . 
lapse, 105, 106 

nominee predeceasing nominator, 105 
part, 106 

position of trade union paying monies to nominees, 105 

records to be kept, 109 

revocation of, 102 

several persons, of, 104 

signature of, 103 

testamentary disposition, equivalent to, 103 
what monies may be nominated, 104 
who might be nominated, 102, 104 
persons entitled by law to receive monies, 107 

precautions to be taken by trustees making payments under nomina¬ 
tion, 108 

registered trade union, position of, 101 
unregistered union, position of, 101 

PUBLIC AUTHORITY, 

breach of contract of service, 266 

PUBLIC OFFICE 
defined, 77, n. 

PUBLIC POLICY, 

restraint of trade and, 12 

PUBLIC TRUSTEE, 

transfer of stock to, 70, 71, 178 

PURPOSES 

of union, 1, 2, 3, 4 

REGISTERED OFFICE, 113 

locality determines jurisdiction over certain offences, 114 
locality determines place of registration, 113 
notice of situation to be sent to Registrar, 113 
penalty for not having, 113 
how recoverable, 113 

removal of, from one country* to another does not necessitate re¬ 
registration, 113 

REGISTERED UNION, 

distinction between, and unregistered union, 66 et seq., 90, 95 
exemption from income tax, 70 
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REGISTERED UNION— continued. 
library offences, 71 

might sue or be sued in its registered name, 122 

#w*m-corporation, 121 

status, 68, 69, 70, 120 et seq. 

transfer of stock to Public Trustee, 70, 71 

REGISTRAR, 110 et aeq. 

appeal from. See also Appeal. 

Assistant, 110 
Chief, 110 

functions ministerial, not judicial, 112, 147 
Ireland, for, 111 
Scotland, for, 111 

who are, in relation to trade unions, 111 

REGISTRATION, 

amalgamation, of, 155 
certificate in lieu of, 118, 119 
conclusiveness of, 119 
conditions of granting, 119 
withdrawal of, 119, 120 
appeal, 120 

change of name, 152 et seq. 

conclusiveness as to union being trade union, 124 
“country,” meaning of, 113, n. 

Courts, whether debarred from enquiring whether rule is illegal or 
ultra vires , 124 

does not preclude enquiry as to whether union is legal at common 
law, 123 

duties of Registrar, 117, 118 
effect of, 114, 120 et seq. 

effect of re-registration of union which has ceased to be registered, 
157 

effect of, on invalid rules, 140 

evidence of authority to apply for registration may be required by 
Registrar, 117 

functions of Registrar, 117, 118 
how effected, 116, 117 

union in operation for more than one year, 117 
of amendments and alterations of rules, 141 et seq . 

partial alterations, 143 
of name, 150 et aeq . 
of rules, 141 et seq . 

contradictory applications to Registrar, 144 
effect, 143 

only existing and not prospective union may be registered, 115 
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REGISTRATION— continued . 

union can be registered only under Trade Union Acts, 114 
union carrying on business in more than one country, 113, 114, 115 
union legal at common law, 114 
union registered in more than one country, 112 
void if any of union’s purposes are unlawful, 123 
whether infant may subscribe name to rules of union for purpose 
of, 116 

REGISTRY, 

certificate of. See Certificate of Registry. 

REGULATION OF RELATIONS, 65 
REGULATIONS, 

Minister of Labour, power to make, 112 
RELEASE 

of joint tortfeasor, 230 

REPRESENTATIVE ACTIONS, 
actions for tort, 307 
parties, 304, 305, 306, 307 
representative order, 309 
registered unions, in case of, 304 

several classes of persons with conflicting interests, 306 
statement of representative capacity in statement of claim, 308 
statement of representative capacity in writ, 308 

tests to determine whether representative procedure is available, 304 
unregistered union, in case of, 303, 304 

RESIGNATION 
of member, 163 

RESOLUTION. See Political Objects. 

RESTRAINT OF TRADE, 
consideration, 9, 10 
general, 9 

illegality, whether presumed, 14, 15, 16 

includes restraint affecting workers in disposition of labour, 9 

injury to public does not necessarily make restraint illegal, 12, 13 

judicial notice of illegality, 15 

legality, 17 

legality of union, 3 

limited as to space, 10 

limited as to time, 10 
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RESTRAINT OF TRADE— continued. 
modern principle, 11 
old doctrine, 9—11 
onus, 14, 15, 16 
partial, 9 

person deriving benefit may set up illegality, 13 
reasonableness of, 11, 12, 14 

RIOT, 263 

RULES. See also Illegality; Restraint of Trade. 
aimed at procuring monopoly, 29, 30 
alteration of, 138 et seq . 
complete, 142 

copy of, to be sent with general annual statement to Registrar, 
182 

date of taking effect, 140 
effect where member insane, 140 
invalid, effect of registration, 140 

invalid, not binding on existing, but binding on subsequent 
members, 138 

notice of. whether necessary, 139 
partial, 142 

registration. See Registration. 
void in certain circumstances, 138 
where no requisite machinery, 139 
ambiguous, effect of, on legality of union, 20 
amendment of. See also Alteration. 

union carrying on business in more than one country, 114, n., 115 
application of funds contrary to, 135, 136 
ballot. See Ballot. 
construction of, 136 et seq . 

cases in which Courts have held there was jurisdiction, 136, 137, 
138 

for judge, 20 

copy of rules to be supplied on demand, 133 

Courts not debarred by sect. 4 of Trade Union Act, 1871, from 
declaring meaning of, 136 
dissolution, as to, 194 

whether unregistered union must have, 133, n. 
effect of 1927 Act, 49, 50, 229, n. 

equivalent to memorandum and articles of company, 134 

for maintenance or provision of strikes, 31. See also Strikes. 

illegal, 

claims founded on, in event of dissolution, 197 
compulsion or pressure to strike, 39 
effect of, 16 
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RULES —con tinned . 
illegal— continued . 

for support of members on strike, 9, n., 40, n. 
forbidding members to bind sons apprentices where non-members 
employed, 23 

forbidding signing of agreement with employers unless agree¬ 
ment first approved by executive committee, 39 
giving wide powers to executive, 26, 27 
interference with freedom of members, 22 
who may plead illegality, 22 
limiting number of employees, 24 
members bound by indefinite rule, 28 
members not to work with non-members, 24 
not to encourage or instruct labourer contrary to rules, 22 
not to seek work at shop where disputes had arisen, 23 
not to sell articles below certain prices or such prices as may be 
fixed by committee, 22 

not to use influence to secure employment for non-members, 23 
penalising member for applying for work where no vacancy, 27 
penalising members for disobeying executive committee, 27, 28 
penalising members for working contrary to union’s interest, 27 
penalising member for violating trade rules, 23, 27, 28, 39 
penalising member for working where strike was on, 38 
requiring parliamentary candidate to respect conditions of 
party, 31 

restricting free exercise of will of member, 24, 25, 26 
restricting output, 30 

restricting power of members to employ whom they please, 24 
to keep up prices, 29, 30 
in restraint of trade, effect of, 17 
increase or decrease of wages, 25 
legal, 

executive committee having power merely to sanction strike, 37 
financial support of M.P.’s, 31 

for keeping up discipline and morale of members, 27, 28 
for relief of members, when disabled, &c., 28 
insuring members merely against consequences of strike, 37 
limiting age of young workers, 24 
limiting number of apprentices, 24 

limiting period of work of boys before being bound appren¬ 
tices, 24 

not compelling members to strike against wishes, 38 
parcelling out of business, 2fi 
penalising member for injuring society, 37 
penalising members for leaving employment or taking up new 
employment, 28 

prevention of strikes until all peaceful means failed, 38 
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RULES— continued . 
legal— continued . 

protecting member against improper communication of infor¬ 
mation obtained by servants, 24 
protection of funds, 21, 22, 28 

regulating relations between employers and workmen, 25, 26 
requiring member to give notice of vacancies, 28 
strike pay, 37 

support of strikes, 23. See also Strikes. 
maintenance of strikes, 23, 23 n. See also Strikes. 
must be observed in altering, amending or rescinding rules, 138 
no provision for amalgamation in, effect of, 155 
not conclusive as to whether benefit is a benefit to member, 224 
offences, 133 

political. See also Political Objects. 
putting pressure on members, 29 

registered union, what necessary in case of, 132, 133 

registration of. See Registration. 

rescission of, 138 et seq . 

severability of legal from illegal, 19 

strike rules. See Strikes. 

union carrying on business in more than one country, 114, 115 


SEAMEN, 

definition of, 290 

position of, under Conspiracy, &c. Act, 1875...290, 291 

SECURITIES, 

recovery of, 192 

SEDITION, 263 

SEVERABILITY 

of legal from illegal rules, 19 

SOLICITOR, 

retainer of, 187—189 

SPACE. See Restraint op Trade. 

STATUTORY OBJECTS, 53. See also Trade Union. 
definition, 55, 56 

imposition of restrictive conditions on trade or business, 65 
provision of benefits is> 55, 56 

Registrar must be satisfied that principal objects are, 54 
regulation of relations^ 64, 65 
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STOCK, 

transfer of, to Public Trustee, 70, 71, 178, 179 et aeg. 

STRIKES. See also Rules. 

authorisation of, legality of, 39 
oommon law, 34, 35 

connected with trade dispute within same trade or industry, test, 
43 

contrary to rules, 134 

contributing to support of strikers, legality of, 46 
definition, 32, 33, 35, 36 

designed or calculated to inflict hardship upon community, 44 

effect of Trade Disputes Act, 1927...42 

effect of Conspiracy, &c. Act, 1875...34 

for purpose of restraining trade, legality of, 41 

“ general," 42 

illegal by Trade Disputes Act, 1927, 

acts done in contemplation or furtherance of such strikes, 46, 47 
consequences of such strikes, 45, 59 
inciting others to take part in, offence, 45 
protection of individual strikers, 45, 46 
refusal to take part in, not to be penalised, 49 
legality of, 36, 39, 41 

breach of contract or intimidation on, effect of, 39 
damage to employer does not necessarily render, illegal, 37 
where maintenance against interests of employers, 36 
maintenance of, legality of, 36 n. 

where breach of contract, but contracts have expired, 49, 41 
malicious intention of injuring another without good cause, illegal, 
39 

management and direction of, legality of, 39 
may be treason, 41, 42 
not necessarily illegal, 31 

object of, to paralyse whole or substantial part of trade of country, 
legality of, 41 

procuring, where no dispute between workmen and employer, with 
the object of putting pressure on latter, illegal, 40 
procuring or encouraging, legality of, 39 
relief of, 37 

sympathetic or secondary, 42 
within same industry, 43 

STRIKE PAY, 137 

SUMMARY JURISDICTION, 

Court of, constitution, 292, 293 
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TIME. See Restraint op Trade. 

TOOLS, 

-what are, 278 

TRADE OR BUSINESS, 

imposition of restrictive conditions on, 65 

TRADE CLUB, 1 

TRADE DISPUTE, 

act done in contemplation or furtherance of, 250, 251—254 
connected with employment or non-employment of any person, 
249, 250 

effect of 1927 Act, 250 

general strike of 1926, whether, 247, 248 

meaning of, for purposes of Conspiracy, &c. Act, 1875...262 

onus of proving existence of, 247, n. 

what is, 246—251 

within same trade or industry, 

definition in Act of 1927 not a limiting definition, 44, n. 
meaning of, 43, 44 

TRADE DISPUTES ACT, 1906, 

civil counterpart of Conspiracy, &c. Act, 1875...6 
principles of, 7 

TRADE UNION, 

acquisition of patent rights will not constitute association a trade 
union, 64 

association formed for protection of copyright, not, 63 
association imposing restrictive conditions on transaction of busi¬ 
ness, may be, 52 

association legal at common law, may be, 52 
ceasing to exist, 

cancellation or withdrawal of certificate of registration, 126 
combination of unions, position of, with regard to political objects, 
78, 79 

common law, position at, 52, 120 et seq. 

company formed for taking over assets and liabilities of a trade 
union not a trade union, 64 
definition, 51 et seq, f 60, 61 
effect of 1876 Act, 51, 52 
effect of 1913 Act, 53, 58, 59 
not a limiting one, 57, 58 
regulation of relations, 64 
designation as such, effect of, 54 
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TRADE UNION— continued. 

friendly society, comparison as to, 68, 69 

functions of Registrar in determining whether association is, 54 

may be of masters or of workmen, 62 

may consist of members of different trades, 62 

may have illegal or ultra vires rules, 59 

may have non-statutory objects, 53 

may have non-statutory powers, 59 

not a corporation or partnership, 67, 68, 122 

not created by Act of 1871... 1, 3 

object concerned merely with trade of individual traders and not 
with the whole of particular trade, 63, n. 
object may include other objects than statutory objects, 57, 58, 134 
objects may include provision of benefits, 55 
objects need not include provision of benefits, 56 
penalising members for dishonourable conduct will not make associa¬ 
tion a trade union, 64 

principal object, enforcement of rights of members, will not con¬ 
stitute association a trade union, 63 
principal objects must be statutory objects, 53, 58, 63 
protection of funds by criminal law, 71, 72 
quasi-corporation, 68 

restrictions on conduct of trades or business, what may be, 88 
status, 66 et seq. 

at common law, 66, 67, 68, 69, 71, 72 
statutory objects, 

objects, not powers, must be within, 89 
temporary combination may be, 62 

TRADE UNION ACT 1871, 
effect of, 5 
object of, 4, 5 

TRADE UNION ACT, 1876, 
effect of, 5 

TREASON, 263 

TREASURER, 181 et seq. 

failure to hand over balance, remedies, 181 
infant may not be, 181, n. 

TRUSTEE, 

death or removal of, 178, 179 

indemnity of, 321, 322 

liability to be sued, effect of Act of 1927...48 

limitation of responsibility, 183 
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TRUSTEE —con tinned . 

minor cannot be, 177, n. 

position of, under Provident Nominations and Small Intestacies Act, 
106, 107 

transfer of stock, 179 et seq. 


UNREGISTERED UNION, 

amalgamation with registered union, 154 
annual return by, 83 

distinction between, and registered union, 66 et seq 101. See 
also Unregistered Union. 
holding of land, by, 175, 176 
name of, 150 
status, 69, 70, 122 

whether a trade union, how determined, 54, 55 


WAGES, 

increase or decrease, combination for, 25 


WATCHING OR BESETTING, 278 et seq. 

effect of Trade Disputes Act, 1906...281 et seq. 

effect of Trade Disputes Act, 1927...47, 286 et seq. 

how far legalised by statute, 279 

may be nuisance at common law, 279 

virtual definition of, in sect. 3 (1) of 1927 Act, 286, 287 

what <f places ” may be subject of, 280, 281 

what will amount to, 279 et seq. 


WATER, 

breach of contract of service, 263 

WORKMEN, 

meaning of, 62, 254 
musicians, whether, 62 
variety artists, whether, 62 

WORKMEN’S COMPENSATION, 

assistance of workmen by union, 188, 189 
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